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ALL FIRST CLASS MAIL BY AIR? 


By HENRY BEECKEN 
Aviation Consultant, Washington, D. C. 


7. nation’s far-flung postal and aviation networks are cooperating 
on an experimental project destined to open a new era in American 
communications. The project is of importance to everyone who uses 
the U.S. mails. Its development is of vital interest to the United States 
government as well as the airlines. 

The experiment began in September, 1953 when the Post Office 
Department started to move all first class mail by air between Chicago 
and New York and between Chicago and Washington, on a “‘space 
available” basis. 

In February of this year, this experiment was extended with respect 
to first class mail between New York, Washington and Chicago, on 
the one hand, and certain Florida cities on the other. 

The Post Office Department has recently announced plans to in- 
augurate,a similar service between Seattle and San Diego via 17 inter- 
mediate points, including such heavy traffic points as Portland, San 
Francisco, Sacramento, Oakland and Los Angeles. This service also 
touches many lighter traffic points such as Medford and Klamath Falls, 
Oregon. 

The West Coast phase of the project is a much more ambitious 
program than the initial experiments in 1953 which involved longer 
haul mail deliveries between terminals. The new phase will provide 
experience comparable to actual conditions when the program is 
brought into permanent nation-wide use. Experience gained from 
these pilot projects should be the forerunner for transporting all first 
class mail by air between all points where the mail can be expedited. 

Such a modern development in the nation’s postal and air system 
would be in the public interest. Any improvement in the speed of 
communications is beneficial. Domestic airlines would be aided through 
increased revenues. Necessary but minor modification in the postal 
rate structure would help the Post Office Department. 

The program would be harmful only to the railroads. They have 
been carrying practically all of the first class mail and naturally would 
like to continue doing so. This relatively small harm to the railroads 
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should not be permitted to block important progress in the nation’s 
postal services of benefit to the entire public. 
The ultimate development of transporting all first class mail by 
air when it can be expedited raises several questions: 
1) What portion of the total non-local, first class mail volume 
can be expedited? 
2) What additional volume of mail will this produce for the 
airlines and can they carry it without adding plane mileage? 
3) At what rate will this volume be moved by air —a rate 
profitable to the airlines and not unduly costly to the government? 
4) What modifications would be necessary in the postal rate 
structure to (a) offset the loss of the air mail premium since 
there no longer would be a separate’ classification for first class 
air mail, and (b) cover any additional costs involved by the Post 
Office Department? 


MaliL TRAVELING 300 MILEs oR More CAN BE EXPEDITED VIA AIR 


It is generally agreed that mail traveling 300 miles or more can be 
expedited through transportation via air. This was confirmed by an 
experiment conducted by the writer about three years ago. In this 
experiment an equal amount of letters were sent by regular and air 
mail means between downtown points in fifteen of the more important 
cities east of the Mississippi in order to determine relative speeds in 
delivery. The letters (an air mail and regular to each destination) 
were dropped in street mail boxes at 9:00 a.m., 12:30 p.m and 5:00 p.m. 
In the 9:00 a.m. mailings there were no significant savings via air for 
mail traveling under 300 miles and the saving for mail traveling from 
300 to 500 miles was largely a matter of getting the mail on an earlier 
morning delivery. The reason for this is simple. No matter how fast 
the 9:00 a.m. mail is transported, it cannot be delivered the same day 
and whether the mail lays over in the Post Office of destination or 
spends some of that layover time on slower means of transportation 
makes little difference. Significant savings were made for 9:00 a.m. 
mail traveling over 500 miles. 

In the case of the 12:30 p.m. mailings, there was again no signifi- 
cant savings for air mail traveling under 300 miles. However, there 
was an average saving of eight hours in the mail traveling between 
300 and 400 miles, 14 hours for mail traveling between 400 and 500 
miles and 20 hours for mail traveling between 500 and 600 miles. 

The biggest mail load entering the collection boxes occurs at the 
close of the business day and the 5:00 p.m. mailings showed some sav- 
ings even for air mail traveling 100 to 200 miles, significant savings 
for air mail traveling 200 to 300 miles and very substantial savings for 
mail traveling 300 miles or more. 
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Add 125,000,000 Mail Ton Miles With Little or 
No Additional Plane Mileage 


The next question that comes to mind is what such a move would 
mean in additional volume of traffic for the domestic airlines? Fortu- 
nately, there is sufficient good information available to come up with 
a reasonably accurate estimate. Based on the level of non-local first 
class mail volumes for fiscal 1953, it would appear that if all such mail 
destined for distances of 300 miles or more were shipped by air about 
125,000,000 additional ton miles of traffic would be carried by the air- 
lines. A mail ton mile equals one ton of mail moved one mile. 

This is an important addition to mail volumes now being carried 
by air. In the 12 months to June 30, 1953 the domestic trunks carried 
69,000,000 ton miles of mail and the local service carriers 1,000,000 
ton miles. With this additional 125,000,000 added the total comes to 
195,000,000 ton miles, or almost three times as much as they are now 
carrying. Of the 70,000,000 ton miles the domestic lines carried in 
fiscal 1953, about 60 percent moved on letter rates and 40 percent as 
air parcel post. Thus, as far as letter mail is concerned, the increase 
is from 42,000,000 to 167,000,000 ton miles, a four-fold increase. 

Table 1 shows the method used to arrive at the estimate of first 
class mail volumes as it moves by various distances. Every year, the 
Post Office Department publishes its Cost Ascertainment Report which 
contains a great deal of extremely interesting and valuable informa- 
tion regarding the mail service. During 1942, or thereabouts, while 
Air Cargo, Inc. was a cargo research organization for the airlines, the 
Post Office Department gave them certain data from which they were 
able to classify mail volumes by distance. The percentages so devel- 
oped, based on fiscal 1941 non-local first class mail, are set forth by 
Column 2 of Table 1. These percentages should still be good for 
estimating present first class mail volumes by distance because the 
average haul of all first class mail has not been changed materially, 
having been 468 miles in fiscal 1941 and 501 in 1953. The remainder 
of Table 1 should be self-explanatory. 

This table deals with first class mail ton miles, exclusive of the 
weight of the pouch and lock. This is an important point because in 
many instances the pouch and the lock weigh more than the mail 
contained, and the pouch and the lock apparently create a substantial 
amount of ‘“‘mail” ton miles. This can be seen from the fact that the 
domestic trunk and local service carriers reported 70,000,000 mail ton 
miles (mail, pouch and lock) in fiscal 1953, which is considerably 
more than the “net” reported by the Post Office Department. 


The Post Office Department Cost Ascertainment Report for fiscal 
1953 shows net originating domestic air mail at 47,106,000 ton miles 
with the domestic haul of originating international air mail at 2,711,- 
000 ton miles. Assuming that terminating foreign air mail is an equal 
amount, this adds 5,422,000 mail ton miles. Free mail for the Armed 
Forces adds another 1,215,000 ton miles. There is some penalty, 
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franked, and free-for-the-blind mail sent by air which is not included 
in this 54,000,000 total and the amounts are not stated in the Cost 
Ascertainment Report. Assuming the net weight for all mail shipped 
domestically at 56,000,000 ton miles, it appears that the pouch and 
lock add 25 percent to the total ton miles carried by the domestic lines. 

It will be noted from Table 1 that the first class mail traveling 
400 miles or more amounts to 106,000,000 ton miles. In the estimate 
of 125,000,000 ton miles one quarter of the mail ton miles moving 
under 400 miles has been added (for mail moving between 300 and 
400 miles) and ten percent added for the pouch and lock. This should 
prove a conservative estimate. 

It should not be much of a problem for the domestic lines to carry 
this mail without increasing service specifically for this purpose. In 
the 12 months to March 31, 1954 the domestic lines flew a capacity of 
3,107,000,000 ton miles available for traffic. Revenue traffic was 1,722,- 
000,000 ton miles, or a use of 55.42 percent of the total. Thus, the 
addition of 125,000,000 of traffic would have raised the total load 
factor to 59.44 percent. That is a workable load factor. In 1952 the load 
factor for the domestic trunk lines averaged 58.93 percent and in 1951 
it was 61.04 percent. While it is recognized that the problem is not 
as simple as stated, since a considerable amount of the available ton 
miles are flown at times when there would not be much mail available, 
nevertheless, with cooperation between the airlines and the Post Office 
there should be little difficulty in handling the mail with little delay 
and without adding mileage on this account. 


At 30c Per Mail Ton Mile Add Approximately $25,000,000 
Revenue and Net Earnings 


At the present time the airlines carrying the bulk of the air mail 
within the Continental United States receive 45c per mail ton mile 
for carrying this mail, with all the trunk lines averaging about 47c. 
This is considered a service rate designed to cover costs and provide 
a reasonable profit. A change in the formula is currently under dis- 
cussion and it appears likely that this rate will be reduced to about 
40c and 42c respectively. 

For carrying the first class mail under the experiments mentioned, 
the ton mile rates have ranged between 18.6c and 20.04c. In the West 
Coast experiment, which the Post Office would like to see started and 
in operation for this year’s Christmas mail, the Post Office is proposing 
to pay only 18.98c per mail ton mile. While the carriers are required 
to give air mail top priority over all other traffic and this experimental 
mail is carried on a “space available” basis, this spread in rates is too 
high for this factor to account for this difference. 


In the development of the rates for carrying this regular first class 
mail by air, the Post Office is not concerned with whether or not the 
rate adequately covers costs of the airline applicable thereto and pro- 
vides a reasonable profit. They are interested only in finding a rate 
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at which over-all costs would be no different than present costs via the 
railroads. ‘They even take into account the anticipated loss in revenues 
as the public starts replacing six cent air mail stamps with three cent 
regular mail stamps for mail being sent over the experimental routes. 
Therefore, the airlines assume this Post Office revenue loss in the 
determination of the money received for carrying this mail. 


The airlines have been willing to go along on this basis because 
on an “added cost” basis they feel they are ahead. Therefore, the 
experiment is being conducted at no additional cost to the Post Office 
and the public is getting much more service for three cents. This may 
be all right for a limited experiment but not for the long pull over a 
vastly extended operation. The airlines are getting less for handling 
this mail than the railroads receive on an over-all basis. 

In fiscal 1953 the railroads were paid $344,569,000 for transporta- 
tion of the mail and for certain terminal facilities and the like. Of 
this amount $40,965,000 was applicable to the transportation of first 
class mail. The first class mail volume is estimated at 135,635,000 net 
ton miles and not all of this is carried by the railroads. Assuming it 
was all carried by the railroads and that ten percent is added for the 
pouch and lock, the railroads received 27.5c per ton mile for the 
transportation of first class mails. Since the close of fiscal 1953 the 
railroads have received a 10 percent increase in handling the mail so 
this figure is now over 30c. 

The railroads will take exception to this 30c figure on the grounds 
that the bulk of the pay to the railroads applicable to first class mail is 
for rail post office distribution space, rather than to the weight of the 
mail, That is true in that they are also transporting railway mail clerks 
and providing working space for such employees. However, that is 
very expensive space to the Post Office Department and the equivalent 
stationary expense at airports would cost only a small fraction thereof. 
Furthermore, if used at airports instead of on the move, the efficiency 
of such employees would probably be higher simply because it should 
be easier to work at a fixed base. In addition, the Post Office would 
make a further saving in traveling expenses. Perhaps it would be more 
correct to say that it costs the Post Office 30c per ton mile in payments 
to the railroads in connection with the transportation of first class mail. 

By accepting these low rates for these experiments the airlines may 
be placing themselves into a position whereby it will be difficult to 
get much more than 20c per ton mile if all the mail were shipped by 
air where it can be expedited. In fiscal 1953 the service pay to the 
domestic trunks was $32,315,000 for 68,945,000 ton miles of mail, or 
47c per ton mile. If during that period all mail had been shipped by 
air they would have carried in the neighborhood of 190,000,000 mail 
ton miles, allowing 5,000,000 for the local service lines. At present 
experimental rates, which are in the neighborhood of 20c per ton mile, 
this would mean revenues of only $38,000,000. Under those conditions 
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the airlines would be carrying approximately 170 percent more mail 
for a 20 percent increase in pay. 

Many people think that the airlines should be glad to carry the mail 
at 20c per ton mile. They point to the fact that the airlines carry 
freight at an average yield of 22.5c and that there is less expense in 
handling mail than there is in handling freight. There are two argu- 
ments against this. First, the 22.5c freight yield is an average for 
handling large and small shipments and the yield for handling small 
shipments of the size of air mail sacks is estimated at 20 percent higher 
than the average yield. More important, however, is the fact that air 
freight yields are set as low as possible to develop traffic. These rates 
do not cover fully allocated costs and the hope is that they bring in 
enough revenue to do a little more than cover the added costs. This 
approach is reasonable and necessary in the still developmental stages 
of the air freight business. These rates should not control the rates 
for handling the mail. 

The finances of the Post Office Department and the receipts of the 
U. S. Treasury would be better off if all first class mail that can be 
expedited were shipped by air, through a modification of the postal 
rate structure, a modification which should be readily acceptable to 
Congress and the public. Under these conditions it is only fair to pay 
the airlines their fully allocated costs plus a reasonable profit. For 
fiscal 1953 that rate has been determined by the Civil Aeronautics 
Board as being 47c for the trunk lines. A modification now under 
consideration would reduce this to about 42c. At 42c, the estimated 
190,000,000 ton miles would bring in approximately $80,000,000, or 
about $48,000,000 more than was received at service rates in 1953. 
However, when the Post Office finally gets around to shipping all first 
class mail by air, there will be a hearing to determine the rate to be 
paid and the Post Office Department undoubtedly has a substantially 
different idea as to a proper rate than the airlines. 

One should not count on the airlines getting 42c per mail ton mile 
as a result of these hearings. It would probably be more conservative 
to expect something in the neighborhood of 30c. This would bring in 
about $57,000,000 of mail pay to the domestic trunk lines, an increase 
of $25,000,000 over the service rate received in fiscal 1953. The carry- 
ing of this additional mail should not result in very much additional 
expense. This means that most of this new revenue will be reflected 
directly in net earnings. In the 12 months to March 31, 1954 the 
domestic trunk lines reported net operating income before taxes, in- 
terest, etc. of $75,000,000. This development would mean a substantial 
improvement in such net results. 


MOobDIFICATION IN PosTAL RATES 


If all non-local mail were shipped by air where it can be expedited 
there would be no need for a separate air mail classification and the 
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Post Office would lose the premium now paid for air mail service. At 
the present time all first class mail, local and non-local, moves at the 
three cent rate. Not too many years ago the Post Office had two rates, 
one for local and another for non-local mail. In view of the expeditious 
treatment for non-local mail under this program it is suggested that 
the rate for non-local mail be raised one cent above the local rate. 
Since there are about 18 billion pieces of non-local first class mail 
annually, this would raise $180,000,000. However, a total of about 
$30,000,000 would be lost in present air mail premiums, so that the 
net revenue gain to the Post Office would be about $150,000,000. 

Expenses of the Post Office should not show material change and 
this $150,000,000 should be largely a net gain. In the West Coast 
experiment the Post Office has estimated that they could pay the air- 
lines 22.67c per ton mile and not incur additional expenses over those 
involved in using surface transportation. This is apart from any loss 
of postal revenue. At 30c per ton mile, such additional cost of seven 
cents would be about $14,000,000 for 200,000,000 ton miles of mail 
involved. Against this the Post Office would save close to this amount 
through a reduction in present air mail payments from the 45c level 
to the 30c level. This estimate of no additional costs assumes that costs 
developed for the current experiments are representative of costs 
which would result on the average throughout the country, an assump- 
tion which may not be correct. For this reason a cushion of $10,000,000 
is being allowed in making the estimate of $140,000,000 of net benefits 
to the Post Office Department. 

This program will require far-sighted leadership of the type now 
being provided by Postmaster General Arthur E. Summerfield in 
initiating the experiments. Despite barriers certain to be thrown in 
its path, the program is worth pushing now toward the dividends it 
will quickly pay in speedier mail service. The effort also will pay off 
in a stronger air carrier industry in an era when its health and vigor 
are essential to national survival. It will provide a very satisfactory 
means of reducing the postal deficit. Canada has had this program in 
effect for over a year. 
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THE EFFECT OF STANDARD CHARGES OF 
CANADIAN AIRPORT OPERATIONS 


By ADAM JAWORSKI 


Research Engineer, Air Transport Board; M.Sc. (Eng.) 1931 
Lwow; M. Law. 19386 (Warsaw Statistical Course, USAAF, Har- 
vard, 1944-45; Dr. (Iur.) 1946 Oxford; Formerly, Lt. Col. Polish 
Air Force, England, 1946. 


EVERAL years ago the standardization of landing fees among 
Canadian airports was completed, consequently, all airports are 
charging the same domestic landing rates. This might be impressive to 
an American air carrier if he noted the recent survey conducted by the 
Department of Commerce of the State of New York, which showed 
that 136 airports in the United States are using 151 systems of fees for 
scheduled flights. 

In September 1953, for most of the Canadian Airports, there was 
an increase of rates for the space occupied at the terminal buildings, 
and the hangars. Therefore, a brief survey of the current airport 
charges in Canada might be of some interest. Furthermore, for the 
last five years the ratio of revenues to maintenance expenses, excluding 
deprecitation, was computed for about 40 top ranking Canadian air- 
ports. The results will be presented later in a graphical form. 


Most Airports Are Federally Operated 


The majority of Canadian scheduled airports are operated by the 
Department of Transport, which is an agency of the Federal Govern- 
ment. There are, however, some important airports under Municipal 
management; Vancouver, Calgary, and Edmonton might be quoted 
as examples in this respect. And in several instances, although the 
airport is operated by the Department of Transport, the Municipality 
is still the owner of the land. In addition to that, there are many small 
fields, mostly serving unscheduled flights, which are managed and 
owned by the airlines. To give a numerical illustration to the above, 
we may say that there are a total of about 300 civilian airports and 
anchorages, about 115 are operated by the Department of Transport, 
100 by the municipalities, 36 by the airlines, and finally Provincial 
Air Service and the Department of Mines operate about 25 airports 
each. 

All airport charges are standardized in Canada to a very high de- 
gree and the landing fees in particular; as there is only one level of 
landing rates for all airports. Obviously, the standardization of airport 
charges makes accounting easy for the aircraft operator, but on the 
other hand, life hard for the airport management. 

Admittedly, operating costs per landing differ significantly among 
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the airports, and consequently, a universal rate cannot reflect accurately 
the costs of a particular airport. A standardized rate, however seems 
to be fully justified for the airports operated as one system; few large 
airports and several small ones forming one financial unit. For the 
majority of small airports operated individually, even in the long run, 
it would be practically impossible to introduce rates that could recover 
the total operating cost in full. Therefore, the airports should be 
operated on a system basis, probably by regions, in view to achieve 
self-sufficiency as a whole. That may be arguable; what is not arguable 
is the need for standardizing at least the methods which are used by 
the airport management for computing charges. 


High Operating Cost + Light Traffic = High Rates 


The operating costs at many Canadian airports are relatively higher 
than in the United States due to a long winter season which increases 
significantly heating cost and calls for frequent snow removal on the 
airfield and sanding of slippery runways. The situation is aggravated 
further by the fact that most of the Canadian airports do not enjoy 
the American level of traffic density; the 1953 yearly traffic at the two 
largest airports: Montreal and Toronto, amounted to about 34,000 
scheduled aircraft movements and 750,000 passenger (deplaned and 
enplaned) in each of these two places. 

Bearing in mind the two facts previously mentioned, namely, high 
operating costs in many of the airports, and light traffic, the conclu- 
sion is obvious; if a Canadian airport manager intends to recover the 
operating cost to the same extent as his colleagues in the United States 
— he must charge higher rates in general, and landing fees in particular. 
Even so, he might be faced with a relatively high deficit because the 
rates cannot be raised indiscriminately. 


Landing Fees are Increasing Faster Than Aircraft Gross Weight 


It has already been pointed out that landing fees are standardized 
throughout the country. In practice, the landing fees are related to the 
maximum take-off gross weight by a scale which results in large aircraft 
paying more per unit of weight than small aircraft. There are five 
weight blocks with the following rates per 1,000 pounds: 

(i) 10¢ when the gross weight is not over 15,000 Ibs. 

(ii) 1214¢ for the gross weight block of 15,001 to 30,000 Ibs. 
(iii) 15¢ for the gross weight block of 30,001 to 45,000 Ibs. 
(iv) 20¢ for the gross weight block of 45,001 to 75,000 Ibs. and 


finally, 
(v) 25¢ for all gross weights over 75,000 lbs. 


The above unit rates per 1,000 Ibs. apply to all commercial aircraft 
in their continental flights. Figure 1 is shown below to illustrate the 
stepping. On the graph, as a comparison, La Guardia’s rate! and the 





1 Effective May 12, 1954, Chicago’s new airport (O’Hare Field) has intro- 
duced the same unit rate as La Guardia, i.e. 20¢/1,000 lbs. with no sliding scale 
for frequent landings. Chicago’s rate was calculated independently of La 
Guardia’s figure. 
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proposals by the Department of Commerce, State of New York? have 
been added. 

It should be underlined that there are no rebates for operators 
whose aircraft make large numbers of landings at a particular airport. 
Such practice, in certain cases, is considered by ICAO as discriminatory 
against operators with infrequent landings.® 

Private aircraft up to 5,000 pounds do not pay in Canada any land- 
ing fees at all, and above this gross weight, the charges are one-half of 
the commercial rates. A minimum landing fee of an order of 50¢ has 
been introduced recently. 

Trans-atlantic rates are much higher than the continental ones, 
because the former includes charges for the navigational facilities as 
well. As an example, the DC-6, with a gross weight of 93,200 pounds 
pays a trans-atlantic landing fee of $128.50, where the continental rate 


is only $23.70. 


Charging the Heavier Aircraft More Per Unit Weight 
Than the Light Aircraft 
Looking into the criteria of airports cost on one side, and aircraft 
ability to pay on the other, it may be argued that: 


(a) There are no apparent reasons why a light aircraft should 
share the additional costs of investment and maintenance for 
reinforcement and adding length to the runways to serve heavy 
aircraft types. 
(b) Aijrcraft’s earning power per landing increases more than in 
proportion to its gross weight, and earning time as indicated by 
the aircraft’s block speed is not accounted by the gross weight 
factor at all. 
Historically, Canadian landing fees based on the present formula 
were first introduced on April 1, 1947 and amended on March 15, 


1948. The rates were calculated for several aircraft types on the cri- 
terion that for each aircraft the landing fee should not exceed 3 percent 


of the potential revenue; full payload less direct operating expenses 
calculated for the aircraft optimum stage length. Afterwards the figures 
were converted into ten block weight units which were amended to 
the present five, by reducing the stepping up for the heaviest types of 
aircraft. 

Gasoline Concession Fee; .83¢ Per U.S. Gallon 


Practically, when there is an airport concession fee on fuel the 
charges should be always considered jointly with the landing fees, 
otherwise a low level of landing fees might be misleading in case an 
air carrier is charged with a high fuel concession fee. There is a 





2 Survey of Airport Landing Fees at Airports in the United States, by the 
State of New York, Department of Commerce, 1953. 
3 ICAO, International Airport Charges, April 1954, page 20. 
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universal concession fee for dispensing aviation fuel at all Canadian 
airports in an order of 1¢ per Imp. Gall. of aviation gasoline and 
5¢ per Imp. Gall. of aviation lubricants, i.e. the rates per U.S. gallon 
for the gasoline and lubricants amount to 0.83¢ and 4.15¢ respectively. 

The concession fee on fuel is distinct from a fuel tax, even when 
both are passed directly to the consumer. An ICAO Study* defines the 
distinction as follows: 


“Concession charges are levied by the airport authority for the 
benefit of airport revenues and should not be confused with the 
fuel taxes which are levied by a government for the benefit of 
public revenues.” 


Although a standardized rate is charged on fuel, revenues collected 
from this source are credited in full to the airport where the collection 
was made, and this procedure applies to all airports operated by the 
Department of Transport or municipalities. In case an airport is 
operated by an airline, the arrangement is left entirely to the oil com- 
pany and the airport’s operator. Bearing these facts in mind, the above 
charge is definitely an airport concession fee, and not a tax on aviation 
fuel. 

The revenue collected from aviation concessions represent about 
22 percent of the revenue coming from landing fees, and therefore, it 
would be necessary to increase the latter at least by that amount (as a 
private aircraft operator pays only fuel concession fee), when the 
revenues from fuel concession fee would be replaced by the landing 
fees. It should be noted that the revenues from the fuel concession are 
unevenly distributed among the airports; they are highly concentrated 
at the airlines’ refuelling stops. However, by coincidence, the fuel 
concession fee may correct the landing fees for the turbo- and jet- liners 
which are already in scheduled operations. (We hope that Comets’ 
withdrawal from the service is only temporary.) 

The gross weight as a general basis for landing fees in case of the 
turbo-prop and jets omits two facts; First, their high requirement in 
respect of runways, which consequently increases airports’ costs. Second, 
the speed factor and comfort have raised the jet fleet’s ability to pay 
over the piston aircraft. It is true that the airlines are not charging 
the passengers more on the Viscount and Comet flights, but the sales 
appeal has improved the load factor as compared to the piston aircraft, 
thus improving the revenue per plane mile too. 

In short, the fuel concession fee for the jets and turbo-props, where 
the fuel consumption is higher than for the piston planes, corrects the 
landing fees as a gross weight which is usually taken as a basis for 
the landing fees, does not account for the fact that jet- and turbine- 
liners should and could pay more in landing fees than piston planes 
of the same gross weight.® 





4 ICAO, op. cit., page 16. 
5 A reverse course was taken in England; a very high tax on aviation gasoline 
(29¢ per U.S. Gal.) and none on turbine fuel. 








392 JOURNAL OF AIR LAW AND COMMERCE 


PERFORMANCE AND LANDING FEES OF DIFFERENT AIRCRAFT 
‘TyPEs IN RELATION TO DC-3 


When a new structure of landing fees is considered, usually one of 
two things happens: either a rate is first determined for the still popu- 
lar DC-3, and the rates for other aircraft types are related afterwards, 
or when a figure for a unit weight appears from some calculations, 
immediately a check is made to find out how much a DC-3 would pay 
as compared with other aircraft types. 

Therefore, it might be interesting to express the performance data 
and the Canadian landing fees of some of the aircraft types commonly 
used by the airlines, by taking DC-3 as a basis for comparison. Bearing 
in mind that the number of aircraft types that are in scheduled opera- 
tions is rather limited, and any new type is introduced after prolonged 
tests, it seems practicable that many airport charges and landing fees 
in particular, could be defined for each aircraft type in DC-3 units. 
On that basis, the airport charges might be standardized and shown in 
nondimensional units; like a Mach number in supersonics. 

Obviously, the airport management could impose a dollar rate per 
DC-3 unit according to the requirement of a particular airport. Con- 
sequently, the method of charging will be standardized, but not the 
charges. 

It might be mentioned that in Canada in scheduled operations the 
ratio of landings of two-engine aircraft and a four-engine one is about 
3.8: 1, but bearing in mind that the domestic landing fees for a DC-3 
and a North Star are $3.30 and $19.50 respectively (a ratio of 1 : 5.9) 
we may conclude that all four-engine aircraft are bringing more rev- 
enues to the airports than the two-engine planes. 

A numerical illustration of the DC-3 units for the aircraft general 
performance data and Canadian landing fees is submitted below. And 
to indicate the effect of the speed factor, the data for the Viscount and 
Comet 3 have been added, by taking for the former the average stage 
length of 600 mi. that for the Viscount is a representative on the 
European routes, and by assuming for Comet 3 the same stage length 
as is actually performed by the Consteliation on the international 


flights. 


From the figures in Table 1 it will be seen that: 

(a) By comparing the landing fees (line B 2) with the gross 
weight (line A 1) the former—as may be expected —are increasing 
faster than the latter. 

(b) The additional requirement on runways is not met by an 
additional increase of the landing unit rate (line A 2 and B 1 respec- 
tively) . 

(c) The total charge (line B 4) is always below the ability to 
pay as measured by the product of payload capacity and average stage 


(line A 6). 
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TABLE 1 


AIRCRAFT GENERAL PERFORMANCE 
AND 
CANADIAN AIRPORT LANDING CHARGES 
RELATED TO DC-3 


(DC-3 Data Taken as Units) 
Aircraft Types 














North 

Con- Star Vis- 

vair (Domes- Const. count Comet 

240 DC-4 tic) L749 701 
A. Performance In DC-3 Units 
1.* Gross Weight iY, 2.9 3.0 4.2 2.3 5.6 
2.* CAA Take-off Distance 2.0 2.5 2.6 3.2 2.7 4.2 
3. Av. Stage in Internat. 

Operation 1.3 3.5 Ze 5.6 4.2 5.6** 

4. Block Speed 2 ES 1.4 1.6 1.6 2.5 
5.* Payload Capacity 1.5 2.5 2.8 2.6 1.8 2.8 


6.* Payload Cap.x Av. Stage 31 88 7.7 146 5.0 15.7 


7. Payload Cap. x Block 
Speed 1.8 3.1 4.0 4.2 2.8 7.0 


B. Canadian Airport Charges 
1. Landing Rate/ 

1000 lbs. Domestic 1.2 1.6 Z 2 1.6 2 
2. Landing Fee 2.0 4.6 5.9 8.3 3.6 11.5 
3. Fuel Concession Charge 

per Av. Stage Length Le 7.8 5.6 14.6 6.4 26.3 
4. Landing Fee and Fuel 

Concession Fee per 

Av. Stage 1.9 5.5 5.9 10.0 44 15.6 





*For the Convair 240, DC-4 and Constellation L 749, the ratios were com- 
puted from the absolute figures in international services as shown in the ICAO 
Report, International Airport Charges, op. cit., page 42, including an international 
DC-3 of 11.4 tons gross weight and 344 Km. for the average stage. The domestic 
North Star was referred to a domestic DC-3 of 26,400 lb. gross weight and 167 
miles for the average stage length. 

** The same ratio was taken as for the Constellation L 749. 





Example of Calculation: Landing Fee and Fuel Concession Fee (B.4) for the 
North Star (in Domestic Operation) : 


INST CNTY Ege COR ioe esr ayct oe cl Si sh eh oy SOY sey eS NP os eh os LE No ona $19.50 
Fuel Concession Fee on the consumption for av. stage length of 

AES OR TIRES ies covet iy verona ent ek av Pov ror cel vrei ov wr phat ore a roP at op aN en ok cc ors $ 5.31 
Total airport fees per stage length...........ccccccccccceces $24.81 


The landing fee of a DC-3 is $3.30 and on the domestic average stage length 
of 167 mi. the fuel concession fee amounts to $ .94, thus bringing the total 
airport fees per stage to $4.24. Finally, the North Star figure expressed in 
DC-3 units equals 24.81 — 4.24 — 5.851 — 5.9, and the last figure is inserted 
in the table. 


(d) For a hypothetical case of the Comet 3, the correction by the 
fuel concession fee appears to be just right, because the ratio of pay- 
load capacity and block speed on the same distance for the Comet 3 
and Constellation L 749 is 1.7 i.e. 7.0 ~— 4.2 (line A 7) when on the 
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other hand, the ratio of total charges amounts to 1.6 i.e. 15.6 — 10.0 
(line B 4). 

Regarding the additional requirement on runways by the large 
aircraft, a plausible argument might be submitted that at the major 
airports which were primarily designed to serve four-engine aircraft, 
small aircraft, when calling for business there, should share the total 
cost of the runways too. Therefore, a higher dollar rate per DC-3 unit 
might be charged by the major airports. 


THE Impact OF AIRPORT CHARGES ON THE AIRLINES’ EXPENSES 


The significance of the Canadian landing fees and fuel concession 
fee may be illustrated by expressing these cost items as a percentage of 
total cost of the Trans-Canada Air Lines on their North American 
services, called domestic for abbreviation.* ‘The figures for the period 
1948/52 are shown below with the corresponding data for the British 
European Overseas system. 


Landing Fees as Percentage of the Airlines Total Expenses 


1948 1949 1950 1951 1952 
T.C.A. 
(Domestic) 1.89 1.90 2.04 2.19 2.05 
B.E.A.* 3.0 3.6 3.9 3.5 3.6 
B.0.A.C.* 1.1 1.4 1.3 1.5 1.5 


* ICAO Report, International Airport Charges, op. cit., page 11. 

It should be noticed that the ICAO Report, after analyzing the 
landing fees in relation to the airlines present revenues, came to the 
conclusion that “It seems probable that the International Transport 
Industry as a whole could bear some careful controlled increase in these 
payments.”7 

When the landing fees and fuel concession fee are combined and ex- 
pressed as percentage of TCA total expenses on the domestic system, 
the figure will run as follows: 


TCA Domestic Services 
The Sum of Landing Fees and Aviation Fuel Concession Fee 
As Percentage of Total Expenses 

1948 1949 1950 1951 1952 

2.41 2.40 2.57 2.73 2.58 
It should be added that in the United Kingdom, instead of a fuel 
concession fee, the tax on aviation gasoline takes from the piston air- 
craft 14 percent of the passenger revenues, i.e. “On an average the 
fares of the first six passengers to board an airplane on United Kingdom 
internal services are required to pay fuel tax appropriate to the flight.* 





6 Principal cost items of the TCA, Domestic System for the period 1946-1950, 
have been discussed by the writer in the May 1952 issue of the Journal of the 
Royal Aeronautical Society. Also see author’s article “Trans-Canada Airlines 
Progress, 1946-1950 — A comparison with U.S. Trunk Lines.” 19 Jour. OF AIR 
Law & Com. 305 (1952). 

TICAO op. cit., page 27. 

8 BEA Report on Accounts for 1952/53, page 66. 
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OTHER AIRPORT CHARGES 


Non-Aviation Concessions—Most of the non-aviation concessions 
like food services, newsstand, telephones, insurance machines, taxi, and 
car parking (at major airports) are based as usual on a percentage 
from gross-sales. Two omissions from the normal list of non-aviation 
concessions should be pointed out; there is no liquor sale at the air- 
ports, except at Gander and no parking meters. It may be mentioned 
that the turnstiles which are admitting public to the observation roof 
at Toronto for a dime, are contributing to the airport’s revenues more 
than $17,000 a year. 


Terminal Building Rates; $3.00 and $4.00 Per Sq. Ft. Per Year — 
Effective September 1, 1953, there was two sets of rates at the terminal 
buildings operated by the Department of Transport; $4.00 per sq. ft. 
and $3.00 per sq. ft. The former applies practically at major airports 
and permanent terminals. Both rates, however, include all services, 
even such as cleaning and lights. It should be mentioned that in 
Canada at the international airports, the airlines are not charged for 
the custom and immigration space. Compared to the major American 
terminals, the Canadian rates are definitely much lower, especially 
when all services are accounted for. 


Yearly Hangar Rates Per Square Foot: Typical 60¢ with all Services 
— But Only 1¢ for a Hangar Site —The Department of Transport is 
charging a hangar rate of 60¢ per sq. ft. per year with ali services pro- 
vided; including cleaning and lighting. The hangar rate is higher at 
Montreal and Gander, where the charge amounts to 80¢ per sq. ft. In 
case when the tenant takes less than one-quarter of a hangar, the rate 
goes up by 25 percent. On the other hand, when the carrier undertakes 
the hangar operation, the rate is lowered to 20¢ a sq. ft., which accounts 
only for the hangar depreciation and a small contribution to the air- 
port’s overhead. Offices and workshops at hangars’ lean-tos are charged 
for at a rate of $1.50 and $1.00 a sq. ft. (with all services) . ‘The higher 
rate is charged for a better standard of accommodation. In several air- 
ports, the hangars are owned and operated by the airlines. As an 
incentive in this direction, the hangar sites are provided on a long term 
lease with a rate of about 1¢ a sq. ft. a year. This rate varies from 
airport to airport. 

The hangar rate for the itinerant aircraft at all airports operated 
by the Department of Transport, except Montreal and Gander, is of 
an order of $1.00 per sq. ft. per year (which works out as .273¢ per 
sq. ft. per day). In Montreal and Gander, the rate is 10 percent higher, 
i.e. .3¢ per sq. ft. per day. The rate includes heating services during 
the winter. The assessment, effective September 1, was based on the 
outside dimensions of the aircraft; wing span X length. The previous 
basis was more elaborate (wing span? x .677) , but for an outside stor- 
age such a basis still applies. Compared to the product a wing span 
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and length, the area calculated by the more elaborate base is slightly 
larger for small planes, but is less for the bigger ones. Very roughly, 
the charges for the aircraft outside storage works out as one-fifth of the 
hangar charges. There are no charges for a period less than six hours. 


YEARLY REVENUE OF ABouT $170,000 NEEDED 


It is a well-known fact that with a high level of revenues it is much 
easier to approach closely or to reach the self-support level than is the 
case when the level of revenues is low. A numerical illustration to this 
commonly known fact is presented by Figure 2, where the revenue/ 
expense ratios are shown for about forty Canadian airports, during the 
last five fiscal years (1949/50 to 1953/54). The ratio of revenues and 
cash expenses for each fiscal year at a particular airport is marked by a 
number, i.e. 54 stands for the fiscal year 1953/54. To eliminate any 
differences in the method of assessing depreciation, taxes, interest rates, 
all these expense items have been eliminated. Capital expenses are 
omitted, of course. The same applies to the subsidies in the case of 
revenues. 


It must be kept in mind that by eliminating the depreciation costs, 
a bias is introduced that favors large capital investments. It is con- 
ceivable that an old terminal building or a hangar when compared 
with a modern structure, might show an unimpressive ratio of revenues 
and cash expenses. But, with the depreciation charges accounted for, 
the old building might be still in the black when the modern one 
plunges deeply in the red. 

When the ratio of revenues to maintenance expenses is low, it 
doesn’t follow that the standard of airport management must be low 
too. Sometimes the ratio is beyond the control of the airport manage- 
ment, especially when the revenues are predetermined by light traffic 
and standardized rates, when, on the other hand, severe climatic con- 
ditions could push the operating expenses to an exceptionally high 
level. But, when the airport management finds out from Figure 2 that 
the points for his airport are below the General Trend Line, he will 
very likely investigate all circumstances which are bringing down his 
results below the average level of other airports where the revenues 
are of the same order. Some of these circumstances he might improve. 
The same applies when the trend line for his airport doesn’t show up 
the same angle as the General Trend Line, i.e. the rate of progress is 
below the average. In both instances, the graph supplies to the man- 
agement a good illustration of where the airport stands among others, 
in respect to its financial achievements. 


An intersection point of the General Trend Line® with the self- 





9In our case, to calculate a trend line from 187 points on a logarithmic scale 
by the orthodox least square method is very laborious. Thus a short-cut was 
adopted. First, an average of all abscissas and ordinates was graphically estab- 
lished. A vertical line through this point divides the chart into two fields. Second, 
a middle point for each of the two fields was determined. Finally, the trend line 
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support level indicates that in average a yearly revenue of an order of 
$133,000 is required to bring the ratio of revenues and expenses to a 
100 mark, i.e. where the revenues are meeting the cash expenses for 
maintenance. 

It might be expected that the picture, as shown on Figure 2, will 
continue to improve during the next few years, especially when the new 
rates at the terminal buildings and hangars will bring more revenues 
in addition to the increase of revenues caused by the traffic develop- 
ment. 

In the ICAO Study, the expenses and revenues of 47 international 
airports are shown for the period 1948 and 1949. The total revenues 
of the airports amounted to 53.5 percent of the maintenance expenses, 
and when the capital cost is accounted for by taking 4 percent as depre- 
ciation rate and 3 percent as interest, the revenues expressed as a per- 
centage of the total cost dropped to 24.8 percent. 

Bearing in mind that the international airports are enjoying a 
higher traffic than small domestic ones, it is no wonder that for the 
same period i.e., fiscal year 1949/50, the Canadian airports (interna- 
tional and domestic) brought revenues which cover the maintenance 
expense in about 35 percent, and when following ICAO proposals, a 
depreciation and interest rate of 4 percent and 3 percent respectively 
is taken on the capital investment, the revenues as a percentage of the 
total cost represent about 16 percent. 

We may conclude with a general remark. Economically, by and 
large, the airport charges should follow the airlines revenues, and the 
latter at the majority of airports are less than the fully allocated costs.’° 
If so, the revenues at the majority of the airports will not cover the 
expenses in the near future, and therefore is fully justified if the air- 
ports are operated as a system that the revenues in a few major airports 
— as is the case with the airlines — should exceed significantly airports’ 
expenses, thus helping to counter-balance, at least partially, the operat- 
ing deficit at the majority of the airports. And even wher the airport’s 
revenues are twice its cash expenses, the depreciation of the whole 
investment when accounted for, is likely to more than offset all the 
gains. In this respect, the airlines are in a much happier position. 





was drawn through these three points. (The least squares method requires that 
the trend line must always pass through the middle point of all points, which was 


determined in the first step). 
10 Ernst & Ernst’s Air Mail Study has shown that in 1949 out of 928 stations, 


only 55 or about 6 percent of the total were profitable to the airlines. 





FAULT AS THE BASIS OF LIABILITY* 


By GrEorGE W. OrR 


Director of Claims, United States Aircraft Insurance Group, New 
York, N. Y. 


F we confine our consideration to the relationship to liability 
insurance of the degree of liability imposed, the answer could be 
summarized in the one word: “basic.” The degree of fault required 
to constitute liability has everything to do with both the acceptance 
of an insurance risk and the cost to the insured. The degree might be 
so drastic that the risk would be undesirable for insurers, and certainly 
the greater the degree of liability imposed, the greater the cost of 
satisfying that liability, whether or not there is insurance. 

There are astonishing misapprehensions about insurance and about 
aviation-fixed ideas that sometimes are so completely unsupported in 
fact that it is incomprehensible that persons of high intelligence could 
accept them. Unfortunately, these erroneous ideas are being accepted 
as important factors in demanding changes in liability laws. I shall 
try to correct several of them in this paper by turning upon them the 
revealing light of fact and reason. 

The first general misunderstanding is an almost universal con- 
fusion as between accident insurance and liability insurance. Our 
scholars deride such an idea. They say “of course, we know that acci- 
dent insurance pays a specified benefit upon proof of specified injuries, 
without regard to liability, whereas liability insurance protects the 
insured from loss because of his legal liability.”” But they go blithely 
along with the uninformed in the firm conviction that if a person is 
injured or killed, regardless of the circumstances of the injury, he or 
his heirs should be paid. In other words, they expect all insurance 
to function like accident insurance and consider the defense that no 
payment is due, because there is no legal liability, a resort to a mere 
technicality in an effort to avoid payment. 

Of course, most educated mea know the difference in the theory 
but many let their ideology get mixed up with their intelligence. It is 
their social belief that in any activity that causes injury or damage the 
operator should pay for it, regardless of fault, so they would force their 
belief on the world by making laws that would in effect convert lia- 
bility insurance into compulsory accident insurance. 

If accident insurance is what is wanted, it is quite simple — and 
quite as unintelligent, arbitrary and unjust — to simply provide by law 
that every passenger or member of the public be insured with accident 
insurance and every claim for property damage paid without question 





*A paper prepared for the International Academy of Comparative Law 
meeting in Paris, August 1954. 
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as to fault. Although most proponents of absolute liability regardless 
of fault will stoutly maintain that they are not socialists — especially 
in the U. S. A. where socialism is not popular — this is socialism pure 
and simple. It is nothing more or less than the Marxian axiom: “To 
everyone according to his needs; from everyone according to his 
means.” However, this paper is concerned, not with accident insur- 
ance, but with liability insurance and the relationship of fault to it. 

If fault as a basis for liability is to be considered at all, it must rest 
upon the desire to achieve justice as between the air carrier and those 
his activities may injure. That must be the basic objective, not the 
satisfying of a social theory. If we wish to provide privilege for one 
class against another — if we want to penalize constructive service to 
the public by making the server the insurer of the served under any 
and all circumstances, this discussion is useless because that is class 
discrimination, not justice. 

If justice is our objective, there must be equality to all to achieve 
real justice. Insurance should not be the basic consideration. Insur- 
ance is only one — although admittedly the most practical and eco- 
nomical — way to provide financial responsibility and the only way to 
distribute a loss that would be crushing to one operator over a large 
section of a whole industry. Let us try to achieve justice first by con- 
sidering the relation of fault as a basis of liability to justice and then 
consider the place of insurance in the picture. Equal justice is the basic 
objective — insurance merely an instrument of achieving that justice. 

May I digress briefly here to dispel another misapprehension about 
insurance? —Too many otherwise intelligent persons believe, because 
insurance companies must be strong financially in order to fulfill their 
function of paying claims, that they are fair game for plundering. Also, 
that they try to hold liability requirements low to avoid paying out 
their money. Not one of these accusations is true, and especially with 
respect to air carrier insurance. 

Insurance companies are business organizations, not gamblers or 
philanthropists. Insurance is one of the most strictly regulated and 
most highly competitive industries. There are few air carriers in all 
the world to insure. U.S. air carriers, which fly twice as many passen- 
ger-miles as all of the other nations of the free world combined, had 
only 1,227 airplanes in service’ in 1952. Air carriers pay premiums 
largely based upon a combination of individual and industry experi- 
ence. The insurer does not charge a premium and then try to cut 
corners and chisel claimants so they can make a profit. They charge a 
premium to cover the cost of claims, expense of doing business and 
handling claims, plus a fair profit, if they can keep their operations 
competitively efficient. It is not finally insurance company money 
being paid out for claims but air carrier money. If costs exceed pre- 
mium, the premium goes up. There must be money with which to 
operate and pay claims. The adjuster haggles over excessive demands 





1CAA Statistical Handbook 1953. 
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to keep air carrier premiums down, not to save insurance companies 
money. 

Because I am employed by insurance companies, I am charged with 
serving the self-interest of the insurance industry in attempting to keep 
limits down and permissible defenses against liability strong. Nothing 
could be further from the truth. The imposition of high limits of 
liability and the limiting of defenses by which liability may be avoided 
increases claim costs. This increased volume in the cost of losses makes 
increased premium volume inevitable. Insurance profits are permit- 
ted on volume, so when you increase the volume, more profits are per- 
missible. To oppose high limits and ineffective defenses against 
liability restricts rather than augments insurance profits except per- 
haps for the long range view that what is good for the air carrier and 
encourages his development is ultimately good for his insurer. No, I 
am not an insurance propagandist. I have devoted most of my life 
to the law and to aviation — about half and half — and those are my 
interests. My whole ambition is to keep the law just to all — not a 
special class — and to see aviation unhampered by special privilege to 
the end that it may achieve its great destiny as a servant of man — all 
men. 

To return to our principal theme; what is equal justice in relation 
to liability? It is certainly not a special privilege to any one class. The 
evolution of the concept of liability has progressed with the develop- 
ment of society. We hear of it first in those primitive days when asso- 
ciated strength was necessary for survival: The dispenser of justice was 
the chief — then the over-lord and his barons — then the absolute mon- 
arch. These were the days of absolute liability — an eye for an eye, a 
tooth for a tooth! The ancient Anglo-Saxon legal maxim: “Buy spear 
from side or bear it” clearly illustrates the theory of that primitive 
stage when the offender must buy off the vengeance of the offended or 
fight it out. 

As law supplanted this crude dominence of force, reparation for 
wrong became something the injured could exact. A great first step 
was taken to get away from the absolute liability that resulted when a 
person or his animals damaged another: the moral idea developed that 
liability should be based on fault as a substitute for a penalty exacted 
to avoid vengeance. Along with this moral awakening came another 
important social gain. Society was no less affected by negligence than 
by injury caused by willful aggression. Others should not be subjected 
to unreasonable risk or injury through want of due care. Fault could 
include both intentional aggression and negligence. Moral responsi- 
bility became legal liability. 

We find this first recognized in the ancient culture of Babylon.? 
Of more modern influence, the early Roman law, well before the time 





2In Babylonian Law, Vol. I, Driver & Miles ask: “Is not the ancient punish- 
ment of one whose carelessly built house collapsed on someone a clear beginning 
of our law of negligence?” 
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of Christ,> included the doctrine of Aquilian culpa. Lex Aquila pro- 
vided for damages done wrongfully, a juristic equitable development 
covering cases of fault which was not intentional aggression. It became 
modern Roman law in the Code Napoleon: “Any act whatever done 
by a man which causes damage to another obliges him by whose fault 
the damage was caused to repair it.” 

In the common law of the English speaking peoples, progress was 
much slower. Absolute liability for injury to person or property re- 
sisted progress into the seventeenth century. However, toward the 
end of the sixteenth century, the theory of justice was gaining. In the 
Lord Cromwell case,* Coke tells us that the King’s Bench held that a 
statute was against common right and reason and so void, where it 
provided that “those who do not offend are to be punished.” That, of 
course, is exactly what liability regardless of fault permits — the pun- 
ishment of one non-offending party for the benefit of another. 

Our honored Roscoe Pound, whose fine scholarship, balanced 
mentality and intellectual honesty has been of great help to me, has 
summarized the legal liability situation in U. S. law at the end of the 
first half of the present century thus: “One is liable in damages for (1) 
intentional aggression upon the personality or substance of another 
unless he can establish justification or privilege; (2) negligent inter- 
ference with person or property, i.e., failure to come up to the legal 
standard of care whereby injury is caused to the person or property of 
another; and (3) unintended non-negligent interference with person 
or property of another through failing to restrain or prevent the escape 
of some thing or agency which one maintains or employs that has a 
tendency to get out of bounds and do harm.” 

As Dr. Pound admits, there is still argument as to (1) and (3), but 
it is my belief that this brief resume is a sound statement of the law 
as our courts are applying it in the U. S. now. To relate it back to our 
subject, air carrier liability would come under (2) liability as based 
upon fault — want of the exercise of due care -- unless they can be 
brought under (3) failure to control an agency that has a tendency to 
get out of bounds and do harm. As I shall discuss later, the airplane in 
the hands of the air carrier has proven conclusively that it does not 
have a tendency to get out of bounds and do harm. Thus, it should 
not come under (3) but should be held only responsible for injury 
caused by fault — the failure to exercise due care. 

We find liability imposed somewhat differently by the world’s two 
general systems of law: (1) the Code System, and (2) the Common Law 
System unique to the English speaking nations. Under both systems, 
the general rule has been that fault is the basis of liability. 

The method of proving fault has differed. Most nations using the 
Code System have imposed presumptive liability upon the common 





3 From reference in Monroe’s Ad Legum Aquillian and Max Radin’s Roman 
Law the passage of Lex Aquillia was during the second century B.C. 
44 Co. 12b, 18a (1578). 











FAULT AS THE BASIS OF LIABILITY 403 


(including the air) carrier. This, of course, means that while liability 
is automatically imposed, it may be avoided by proof that due care 
has been used — as defined by the laws of the nation involved. I would 
say from my wide international experience, rather than from actual 
research, that the majority of nations impose presumptive liability, 
although the definition of due care varies widely. 

A good example of this degree of liability is included in the so-called 
Warsaw Convention of 1929 which has been accepted by most major 
nations of the world. The burden of proof is on the carrier to prove 
due care. Being so near the code requirements of most adherents, 
many nations have adopted the Warsaw standard of liability for their 
domestic and non-Warsaw standard to effect uniformity. 

The Common Law standard is different. The burden of proving 
fault is on the claimant. The definition of due care is rigid — the 
carrier must use the highest degree of care. There is applied the doc- 
trine of res ipsa loquitur which creates an inference of fault under 
certain conditions and assists in proving lack of due care.*® But the 
burden remains on the plaintiff to prove fault. The United Kingdom, 
one of the common law nations, has adopted the presumptive liability 
of the Warsaw Convention for its air carriers.® 

The U. S. laws are based upon the kind of government which we 
in America have conceived since our independence. They presume 
a government which maintains peace, order, general security and free 
opportunity. To us, security has meant protection from the aggression 
or wrong doing of others. But today in too much of the world security 
is conceived to include security against one’s own fault, improvidence, 
bad luck and even defects of character.* The idea, called humani- 
tarian, embraces the principle of repairing at the expense of someone 
else who has the means to pay, all loss to everyone, no matter how 
caused. It presupposes that every member of society today has the 
right to expect a full economic and social life, regardless of individual 
effort and useful production. Such idealists call for the law to guaran- 
tee a full economic and social life for every victim of loss, for every- 
one who for any reason cannot keep pace with the world or attain his 
expectations. Such liability beyond that for fault, or attached to fault, 
could not escape ultimately putting an unbearable burden upon 
enterprise. 

In an overemphasis of humanitarian ardor, much of the world is 
turning to the welfare or service state; legislators and jurists are im- 
posing absolute liability. Idealists sincerely believe they are advocat- 
ing the welfare of society while the political demagogue appeals to the 
human greed of the voting public with various “‘something-for-nothing”’ 
schemes. As Marx taught, let the rich pay. Such people call them- 
selves ‘‘liberals” (being liberal with other’s money) and “progressive” 





5 Orr, Airplane Tort Law, Feb. 1952 Insurance Law Journal 120. 
6U. K. Statutory Instruments, 1952, No. 158; 1952 US&CAvR 15. 
7 Pound, “Law in the Service State,” Proceedings, ABA Ins. Sec. 1950, p. 33. 
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in that they advocate change, even though change is not always prog- 
ress. They overlook the first axiom of life: One can only use what has 
been created. One regime can steal from the treasure stored up by its 
predecessors but finally production must equal consumption to main- 
tain existence. 

Liability without regard to fault is reaction, pure and simple — back 
to the days of class privilege and injustice to one class for the benefit 
of another. But it is gaining, nevertheless, even as the service state is 
gaining. Because this social movement has gained wide support dur- 
ing the past half century, and particularly during the past quarter cen- 
tury, many sincere students of the law have accepted it as an inevitable 
trend. It is my humble but earnest belief that this trend should not 
be accepted but resisted to the utmost. We have seen socialism in its 
various political forms destroy proud nations and bring others that 
have been leaders in our modern civilization to the point of impotence. 
When equal justice is sacrificed for special privilege, no matter how 
deserving of “human justice” the privileged class may be, progress 
stops and we sacrifice centuries of real social progress by inevitably 
reverting to the primitive concept that might makes right. Only the 
dictator’s might can supplant incentive — the right of free men to 
profit by their own effort — and his only effective instrument is slavery. 
No matter how popular the trend, if it is against human nature and 
destructive, thinking men must resist. 

The trend of absolute liability is a social trend. It is illustrated 
by the standard of liability in the Rome Convention, although that 
Convention has never been accepted by the major nations of the world. 


We thus now have three degrees of liability: 


1. Liability based solely on fault. 
2. Presumed liability. 
3. Absolute liability. 


Absolute liability is being pressed with regard to air carriers re- 
gardless of the most recent action of the Legal Committee of the Inter- 
national Civil Aviation Organization in its suggested revision of the 
Warsaw Convention and regardless of the proven safety record of the 
air carriers. The ICAO Legal Committee retained presumptive lia- 
bility as the standard of liability required by the Warsaw Convention. 
This recognized fault as the basis of liability. The proven record of 
the air carrier with respect to liability to all — passenger, cargo and 
persons and property on the surface is most convincing. Yet pro- 
ponents of laws and treaties imposing special liability upon aviation 
constantly cite this record, in their effort to support such laws, either 
incorrectly or use statements that are true in themselves but which, 
because they do not tell the whole story, give an incorrect impression 
to those persons who are uninformed on the subject of aviation — which 
includes most otherwise well informed lawyers. 
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I have chosen an article® for analysis published in 1952 which pre- 
sented a pro and con discussion by an author of unquestioned scholar- 
ship, sincerity and integrity but which arrives at a conclusion that I 
just as sincerely believe to be unwarranted — that legislation imposing 
special liability is needed for aviation. My views were shared by a 
group of outstanding practicing attorneys? when the same conclusion 
was incorporated in a report by that same author in 1941. 

Fight pertinent questions are posed and statements — not neces- 
sarily accepted as true by that author — are advanced as being perhaps 
typical of those usually advanced by proponents of legally imposed 
liability. 

Before considering those eight questions, I would like to mention 
some statements we often hear, entirely true as far as they go, that give 
a completely false impression that there is great pressure in the U.S.A. 
for legislation imposing liability upon aviation. There undoubtedly 
is persistent pressure — from a small but vocal minority including some 
competent legal scholars — but I believe that we have abundant proof 
that it is not the desire of the great majority of the American public. 

It can be correctly stated that in 1922 a Uniform State Law for 
Aeronautics prescribed the liability of aviation to persons and prop- 
erty on the ground and that this Act was adopted in whole or in part 
by more than twenty-four states. That much of the record would 
indicate that there was a general demand as early as 1922 for imposing 
liability on aviation. When the whole story is known, however, it 
proves the exact opposite to be true. In the first place, the law was 
primarily one to declare state sovereignty over air space and to provide 
for control of the civil aviation anticipated in the future. Just one 
lone section — Section 5 — imposed special liability on aviation and 
that applied only to injury to persons and damage to property on the 
surface by aircraft in forced landings. Secondly, the majority of the 
states repudiated the absolute liability section by never passing it 
originally and all but ten that originally passed it have repealed or 
amended that section to discontinue the absolute liability. An avia- 
tion industry has developed and proved that such discrimination 
against it was unjust. An overwhelming majority of the United States 





8 Sweeney — Is Special Aviation Liability Legislation Essential? 19. Journal 
of Air Law and Commerce, 166; 317. 
is ® Report of Committee on Aeronautical Law to the 1942 meeting N. Y. State 

ar. 

“The proposed federal legislation rests upon the asserted premise that the 
common law rules of liability have operated unsatisfactorily and unjustly as be- 
tween operators by air on the one hand, and passengers on the other. The premise 
has not been established in the Sweeney Report which does not contain facts, 
statistics or cited cases to sustain the assertion. Considering the success or failure 
of the common law rules of liability by examination of the reported cases over 
the last thirteen years, there is little, if any, evidence to indicate that substantial 
injustice has been done as between operators by air and the travelling or general 
public. There is no reported aviation decision where the common law rules have 
been judicially condemned as insufficient or inadequate to accomplish justice be- 
tween the parties; on the other hand, and even in cases involving the difficult 
question of rights in air space, the courts seem to have found the principles of 
common law to have sufficient flexibility to work out an equitable solution to the 
particular problem.” Reaffirmed by same Committee in 1952. 
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have thus repudiated absolute liability even to persons and property 
on the surface. 

The fact is often correctly cited that in 1938 — before there was 
an aviation industry of consequence (the airlines were then just reach- 
ing the one million passengers a year mark) the National Conference 
of Commissioners on Uniform State Laws considered promulgating 
to the states a model code called the Uniform State Liability Act. This 
code incorporated the principle of absolute liability. This is supposed 
to indicate that there was popular pressure for such legislation. The 
facts are that it produced nationwide opposition — within and outside 
the then infant aviation industry — so great that the newly created 
Civil Aeronautics Authority asked the Commissioners to delay rec- 
ommending the model code to the states pending federal study. I was 
present at the meeting when this was done. 


The Authority (changed in 1940 to the Civil Aeronautics Board) 
delegated the study to its legal staff and one of its staff members made 
a voluminous and most scholarly report, a copy of which was widely 
distributed in 1941, which recommended federal legislation. The re- 
port was never adopted or approved by the Authority and neither the 
Authority nor its successor, the CAB, has in the intervening thirteen 
years officially recommended the legislation recommended in the said 
study. This lack of action certainly indicates that the Board has not 
felt that there was popular pressure for such legislation. ‘The matter 
has not been left in doubt, however. Bills were introduced in several 
different Congresses imposing liability on the airlines, none of which 
passed. It is therefore clearly evident that, instead of there being 
popular pressure for such legislation, such pressure is against it. 


Some years later, when the CAB had done nothing about their 
study, the Commissioners’ Aeronautical Code Committee revived a 
similar code but the Commissioners on Uniform State Laws refused 
to adopt the code at all at their meeting in Seattle, Washington in 
1948. Apparently, they had by now plenty of proof of its undesirabil- 
ity and unpopularity. If there was any implication of pressure for 
legislation imposing liability on aviation in the Commissioners’ 1938 
action — which I am satisfied there was not — they certainly set the 
record straight after the air carrier had proved the injustice of such 
discrimination by actual performance. 


Eight questions are posed in considering whether special liability 
legislation for aviation is needed and statements, pro and con, are 
advanced for consideration. I have attempted to supply correct and 
up-to-date data to correct erroneous statements and implications which 
are often advanced by proponents of imposed liability and too often 
accepted by persons uninformed with respect to aviation. 
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1. Do Accidents Occur More Frequently in Air Transportation than 
in Other Forms of Transportation? 


The statement is often made that more people are killed per 
passenger mile on airplanes than on railways or buses. Since the fig- 
ures are not given, we are apparently supposed to infer that the differ- 
ence is sO great as to demand special liability legislation. While it is 
true that more people are killed per passenger mile on airplanes, the 
difference is so slight and the air carrier experience so good that the 
implication that a more drastic liability should therefore be imposed 
on the air carrier is not justified. U.S. railways, buses and air carriers 
have all recently had less than one fatality for each one hundred mil- 
lion passenger miles. In 1952 and 1953 domestic airlines had a fatality 
rate of 0.4 and 0.6 per one hundred million miles, and the average for 
the past seven years has been little over one fatality per 100 million. 
That is equivalent to flying around the earth some 4,000 times. Cer- 
tainly, such a record does not justify special legislation. 

It is generally and quite correctly admitted that non-fatal injury 
is much higher on surface carriers than air carriers. But another in- 
correct statement that is accepted by the uninformed general public 
and has adversely prejudiced their conclusions as to aviation liability 
is too often heard: that in most major airline accidents all of the occu- 
pants of the plane have been killed outright. That statement is in- 
correct now and has been so for a long time. The only way it could be 
true would be to classify as a major accident only those in which all 
of the occupants had been killed. The truth is that a very small 
percentage of passengers are killed in serious aircraft accidents. Con- 
sidering only accidents so serious as to be classified by the CAB as 
destruction or substantial damage to the aircraft involved or death of 
one or more persons aboard, a study of all thirty seven accidents from 
December, 1946 to May, 1948 reveals that only 8% of the passengers 
involved were seriously injured or killed. That was typical. For in- 
stance, my study of the most recent figures available’? reveals that out 
of 760 passengers aboard in all 30 such accidents in 1952, only 46 
persons were killed —6%. In the same 30 accidents, only 15% were 
either killed or seriously injured. Eliminating accidents in which the 
airplane was substantially damaged and counting only accidents in 
which the airplane was destroyed or one or more persons aboard killed 
—which should be “major” enough for anyone —only slightly over 
11% were killed. To say that all passengers aboard in major accidents 
are killed is cruelly unfair to aviation in a consideration of liability. 
It has no foundation whatever in fact. 

Since even proponents of imposed liability have to admit that in- 
jury to persons on the surface is a rarity, it is difficult to understand 
the arbitrary injustice of imposing absolute liability on aviation in 
connection with “innocent” third parties and their property on the 





10CAB Resume of Air Carrier Accidents, May 15, 1953. 
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ground — as is done by the proposed Rome Convention and its revision. 
To merely say that such injury is a rarity is a bit too conservative to 
adequately depict the true situation. Here are the facts: 

Over 16,000,000 take-offs and landings were made in the U.S. dur- 
ing 1951 without even one fatality to persons on the surface. The acci- 
dents near the Newark, New Jersey airport aroused much interest. 
Millions upon millions of take-offs and landings had been made at the 
Newark airport but Newark had an unblemished safety record for 
twenty years! And it should be remembered that nearly a third of all 
plane movements in the N.J.-N.Y. metropolitan area were handled 
at Newark —some 1,355,000 passengers and 110,000,000 pounds of 
airmail and cargo in 1951 alone." 

The Civil Aeronautics Board developed statistics on all air carrier 
accidents which involved fatalities to persons on the ground in the 
whole United States from March, 1946 to March 7, 1953 — six years. 
There were only six such accidents on that list, including the Elizabeth 
accidents, and there were only four more such accidents in which 
persons on the ground were non-fatally injured. In the next place, 
the death toll, as deplorable as any death is, was comparatively small. 
In the Elizabeth-Newark area, there were only twelve persons on the 
ground killed in those Elizabeth crashes, although the propagandists 
always added the persons on the plane to make the list more impressive 
and to create the erroneous impression, which many have, that many 
persons on the ground were killed. Compare these twelve deaths with 
550 persons on the ground — pedestrians — killed by automobiles in the 
Newark-Elizabeth area just since 1941!*— 550 persons on the ground 
killed by automobiles while only a dozen were killed by landing or 
departing airplanes from busy Newark Airport in twice that time. 
Only 15 persons on the ground have been killed (the Elizabeth dozen 
and three killed in the Jamaica, New York accident) in the greater 
New York area in the last ten years, whereas 5,865 pedestrians have 
been killed in that area by automobiles.'* I mentioned above six acci- 
dents in the whole United States in six years. Only 21 persons on the 
ground were killed in those six accidents. In the six years (1945-1950) 
60,600 pedestrians were killed by automobiles.* The point at issue 
is that the airplane is being called ultra hazardous when the auto- 
mobile, which is not so held?® is taking some 3,000 times more lives 
of third parties on the surface.'® 

There are more facts from the authoritative report of the General 
Doolittle Committee to the President:17 ‘Even bicycles kill more in- 
nocent bystanders annually than aeroplanes.” As a matter of fact, 
seventeen were killed by bicycles alone in 1949 — more than airlines 





11 Rickenbacker before N. J. Legislative Comm., March 21, 1952. 
12 National Safety Council. 

13 Greater New York Safety Council. 

14 Note 12 supra. 

15 Except in Florida. 

16 21 to 60,600. 

17 Sec. 4, Analysis of Risk. 
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have killed in using Greater New York (including new Jersey) airports 
in twenty years! Does that sound like the airplane is extra hazardous 
to “innocent” persons on the ground? 

The Doolittle report says further: “In 1946-1951 there were ap- 
proximately 6,500,000 landings and take-offs by aircraft of scheduled 
and non-scheduled lines for each crash claiming the lives of people on 
the ground.” Even including the disastrous Elizabeth accidents of 
1952, the ratio was only reduced to 4,000,000 to 1. Does that sound 
like ultra hazard or that it has a tendency to get out of bounds or do 
harm? I submit that the actual record as given here clearly indicates 
that to impose special liability legislation on air carriers would be 
rank injustice. 


2. Do an Appreciable Number of Persons Injured by Aircraft Have 
No Redress at Common Law Because Such Accidents Are Generally 
Not Due to the Legal Negligence of the Aircraft Operator? 


We hear the statement made that many aircraft passengers are not 
able to recover under common law principles of negligence because 
many aircraft accidents are the result of vis major, unavoidable acci- 
dent, misconduct of a third person, or undetermined causes. Author- 
ity for the statement is seldom given because it is as inaccurate as the 
statement that all passengers were killed in major accidents. As the 
lawyer who has directed the handling of more airline death settlements 
and litigation than any other man in this hemisphere, I can say that 
failure to recover damages for the reasons given would be a negligible 
fraction. 


Dean John H. Wigmore is quoted as having said that not in 20% 
of the accidents thus far would it be possible for the plaintiff to prove 
the cause of the accident. This writer has greatest respect for Professor 
Wigmore’s legal scholarship. He was one of our great legal scholars. 
However, I have found even under modern conditions the most ex- 
perienced trial lawyer cannot predict what a jury will or will not find. 
But Dean Wigmore’s statement is utterly worthless today, regardless 
of what it was worth when he made it. The tools with which the plain- 
tiff now works to prove the cause of accident — and what is more to 
the point, to prove fault — are different than when Dean Wigmore 
made his study 17 years ago. There were no exhaustive CAB investi- 
gations because neither the CAA nor the CAB was even created then. 
The Bureau created in 1926 offered no comparable facilities. There 
were no such procedures as at present for pretrial discovery, etc. There 
was in fact no aviation industry to speak of, as will be discussed later. 
There is no industry in which more help is given to the plaintiff than 
in air carrier litigation. 

Very appropriately, since it is equally of no value today, the pure 
conjecture of the American Law Institute is cited as authority when it 
opined that aviation was ultra hazardous at about this same time 
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(1938). The basis upon which that opinion was based has been clearly 
disproven by the actual record of aviation. 

I do not challenge the legal authority of the jurists who constitute 
the American Law Institute. As lawyers, they speak with authority. 
I do definitely challenge their fitness as fact finders to reach such a con- 
clusion or that in 1938 they had available sufficient factual data to 
support such a conclusion. Except to enumerate most of the dangers, 
these worthy gentlemen had heard about the new art of flying, I recall 
no factual evidence offered to substantiate their fear. I think it may 
be assumed that they knew little about aviation themselves and cer- 
tainly not enough to pronounce such drastic judgment. 

The learned jurists apparently recognized this situation, for they 
based their observation upon “aviation in its present state of develop- 
ment.” Such a conclusion is utterly valueless in judging aviation today 
when aviation has grown from the experimental state of an industry 
just getting its start to a seasoned and experienced factor in trans- 
portation. For instance, in 1938 when the jurists called aviation ultra 
hazardous, just over one million passengers were carried by U.S. sched- 
uled domestic air carriers— 1,197,100 to be exact. The passenger 
fatality rate was 4.5 per 100 million passenger miles flown. In 1953 
over 31 million revenue passengers were carried over 19 billion pas- 
senger miles. The domestic passenger fatality rate was 0.6 per 100 
million passenger miles flown.'* In other words, since that pronounce- 
ment based upon a situation existing so many years ago, the passenger 
traffic has increased over 30 times. The utter lack of present value of 
the statement of the Institute is plainly evident. 

It has been published that based upon an official examination of 
underwriter’s claim and settlement records in 1941 (which were this 
writer’s records), that 86.3% of fatal airline claims examined were 
voluntarily settled for substantial amounts and 85% of non-scheduled 
commercial fatal passenger claims were similarly settled. I consider 
that a conservative statement then and now. I submit that the situation 
today, including the discussion under the next question, indicates 
clearly that special aviation liability legislation is not indicated be- 
cause of the inability of the plaintiff to prove legal negligence under 
common law rules. 


3. Do Practical Difficulties Unduly Hinder Production of Legally 
Competent Evidence to Prove Negligence in Aviation Suits? 


It is contended that only a small percentage of death claims reach 
actual trial and that the reason for this is that it is often impossible to 
prove that negligence was the proximate cause of the accident. 

Such a contention is absolutely unfounded and there could not 
possibly be authority for such a statement. It is taken from thin air. 
The fact is that in the great majority of trials, the plaintiff has been 





18 Estimate by Director, CAB Bureau of Safety Investigation, January 14, 
1954. 
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successful. Out of 64 recent cases involving passenger and public claims 
for injury or death against aeronautical operators examined over a 
period of the last few years’® the plaintiff prevailed in 78% of them. 
It must be remembered that the operators are not always at fault. The 
real reason for the paucity of litigation is twofold: 

1. The airlines are sincerely interested in fair settlements with 
passengers and the public, and insist that their insurers volun- 
tarily offer fair settlements. It is only where excessive demands 
are made that the expense and chance of litigation is under- 
taken. 

2. Some plaintiff's lawyers are reluctant to spend sufficient time 
and energy io properly prepare cases and are most interested 
in settlement. Such lawyers account for much of the pressure 
for imposed liability — to avoid the trouble of proving fault — 
and higher limits — which produce higher contingent fees. 


It is a fact that in almost every case, the plaintiff has the advice of 
the counsel of his own choosing and who are usually of high caliber. 
Each would undoubtedly sue if he thought there was negligence in- 
volved and a fair settlement was not available without suit. I repeat, 
there is no industry that does as much to assist the plaintiff's lawyer 
as aviation. 

The plaintiff's difficulties are said to be: 

1. The aircraft operator, and especially the airline, has control of 

all records and physical equipment and properties involved. 
This forces the plaintiff to resort to legal process of discovery in 
order to determine whether he has cause of action and in order 
to organize his case. 

No such situation exists. The CAB Bureau of Investigation holds 
public heariz:gs promptly on major air carrier accidents. These hear- 
ings are not only held by experts but have the power (by subpoena) 
and the influence to produce and examine lay and professional wit- 
nesses under oath that no private investigator would have. The record 
of this exhaustive inquiry is available to any legitimately interested 
person immediately or at any later date, and at a nominal prefixed cost 
per page. While supposedly inadmissible in a lawsuit, the plaintiff's 
attorney, even when entering the case late, has an unprecedented op- 
portunity to determine whether he has a cause of action. Not only 
that, but he knows exactly what evidence to admissibly secure under 
the liberal processes now at his disposal. 

2. Whereas the airline is in a position to prepare its defense im- 
mediately following a crash, a delay must necessarily follow 
before the plaintiff obtains counse] and is able to organize his 
suit. As a result, essential physical evidence frequently is han- 
dled or moved so as to be difficult or expensive for plaintiff to 
examine. 


19 CCH Vol. 3 Avi. 
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The above discussion shows the complete lack of foundation for 
this contention. There is a complete record by experts of the physical 
evidence at a fraction of the cost of an on-the-site examination and is 
available at any time. The plaintiff can know just as much as the 
defendant in preparing his case. 

8. Aircraft crashes usually kill all occupants. There are few “‘in- 

side” witnesses. 

The complete untruth of this contention has been answered. The 
percentage of survival in serious aircraft accidents is about 90%. Also, 
the largest verdicts that I recall against air carriers were in cases in 
which there were no “inside” witnesses since all persons aboard were 
killed. 


4. There are seldom any “outside” witnesses to aircraft accidents, 
for the reason that the airlanes are not watched by as many 
pairs of eyes as are the highways. Aircraft accidents occur sud- 
denly, frequently commence above the overcast clouds and in 
remote areas. 

Theorists have the absurd idea that if there are no witnesses, negli- 
gence can not be proven. With the records kept in aviation, all of 
which are made available to legitimately interested parties through 
governmental accident inquiries, negligence can be proven, if negli- 
gence was present, without the assistance of eye-witnesses inside or 
outside the plane. 

Let’s take an actual airline catastrophe which occurred on an airline 
my office represented, but from which all claims are now settled and, 
therefore, discussion is permissible. On a regularly scheduled trip of 
a certificated airline, a DC-3 airliner crashed into a mountain some 
50 miles from its scheduled destination, instantly killing all on board 
— both passengers and crew — and the country in which the crash oc- 
curred was so wild that there was not a single witness to the accident 
or the flight before the accident occurred. It took days to find the 
wreck and when found, it was almost completely demolished by impact 
and fire. 

This is the type of accident that the theoretical lawyer feels is hope- 
less, either as to proving negligence or defending a suit in which the 
doctrine of res ipsa loquitur is applied. Such a conclusion is completely 
unjustified. The fact is that volumes of factual evidence were available 
in that case as is usually true in any airline catastrophe. The reason 
is that more complete records are kept in airline operation than per- 
haps in any industry. There are complete records of past performance 
of the aircraft and engines. There is a complete record of all inspec- 
tions, repairs and overhauls. There is a complete record of the training 
and experience as well as the physical condition of the crew. There 
is a complete record of the loading and dispatching of the aircraft, of 
the weather before and after the flight was dispatched, with the plan 
of flight and all radio conversations during airport control and en 
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route. There is a complete record of the examination of the accident 
site and of the wreckage by experts. Furthermore, an exhaustive public 
investigation — with both the hearing and a transcript of the testimony 
available to plaintiff and defendant alike — brings out all technical 
and eye-witness evidence far better than any private investigation, since 
the Civil Aeronautics Board has the power of subpoena. In what other 
industry is so much done for the claimant and his attorney? 

In the illustration mentioned, the CAB published, among other 
findings of fact, the following: 

(4) All radio range and air navigation facilities were operating 
normally with the exception of the Newhall radio range sta- 
tion which was inoperative. 

(5) Although the Newhall radio range was inoperative, adequate 
radio facilties were available for instrument flight from Las 
Vegas to Burbank. 

(6) Although the flight had reported no difficulty up to the time 
of the last radio contact at 0337, static conditions and trans- 
missions of other flights on the company radio frequency made 
the communications of Flight 23 difficult. 

“(7) The flight time from 0320 until 0337 was a period of an un- 
usury’ mount of radio communication. 

(9) Other flights had been able to navigate safely through and 

' about the area of the scene of the accident. 
(10) The position report ‘over Newhall’ was in error. 
“(11) The let-down was started without a positive check on the 
position.” 

“Probable Cause: The Board determines that the probable cause 
of this accident was the action of the pilot in making an instrument 
let-down without previously establishing a positive radio fix. This 
action was aggravated by conditions of severe static, wind in excess of 
anticipated velocities, preoccupation with an unusual amount of radio 
conversation, and the inoperative Newhall radio range.” 

What more could any plaintiff want upon which to base a cause of 
action and as leads to evidence to prove negligence? The amount of 
evidence available is usually limited only by the zeal and intelligence 
of the lawyer. Of course, some of our brethern do not want to have to 
use either zeal or intelligence. They do not want both parties to have 
a fair hearing as provided by our established law. They want liability 
arbitrarily imposed on the airline, so that all they have to do is thumb 
a code, like looking up a telephone number, to find out what is due 
and then collect. 


5. Aircraft operation and navigation is highly technical and the 
testimony of lay witnesses, when available, is generally indefinite 
and of little use. 


To the contrary, the testimony of lay witnesses, although not always 
essential to proving negligence, has proven most helpful in many cases 
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even though they know nothing of aviation. The largest verdicts in 
aviation trials have been largely based on the testimony of such lay 
witnesses. 


6. All physical evidence of what occurred on an aircraft at the 
time of and immediately prior to most serious accidents is 
usually demolished by the crash, consumed by fire, and occa- 
sionally lost under water. 


Regardless of the difficulty dreamed up by the theoretical advo- 
cates of absolute or special liability to influence the uninformed, the 
probable cause is determined in most cases — probably in more cases 
than on the highways where there are supposed to be so many “eyes.” 
This is true even in cases where the plane was demolished in the crash, 
consumed by fire or lost under water. As a matter of fact, one of these 
conditions is usuaily present and with the probable cause pointed out, 
sufficient evidence to prove negligence should be available, if there was 
negligence. That is the reason that about seven out of eight claims are 
settled voluntarily and, even in the few cases that go to trial, the plain- 
tiff prevails in more than three out of four instances. 

I examined all CAB accident reports from December 30, 1946 to 
May, 1948 (the date of my examination). There were 37 reports, 28 
from certificated airlines and 9 from uncertificated airlines.?° In only 
one case out of the 37 did the Board fail to establish the probable cause 
of the accident and in only 5 out of the 37 did the CAB fail to charge 
the accident to the fault of the operator. I have not had occasion to 
repeat the study but have read all reports and believe that both the 
probable cause is determined and the cause attributed to operational 
fault in almost all of the cases. 


7. The track followed by an aircraft is traced in the sky and cannot 
be reconstructed as easily as the course of an object on a high- 
way. This makes it difficult for the plaintiff to prove what 
happened to an aircraft immediately preceding a crash. 


I have personally directed the settlement or litigation of a number 
of collision cases and recall no case in which difficulty in establishing 
the course of the planes interfered with a clear understanding of what 
happened. I recall two fairly recent cases under my direction in which 
even the defendant won because the path of colliding planes could be 
fixed with convincing exactness. 

The conclusion that the plaintiff's difficulties in securing com- 
petent evidence are both real and substantial does not appear to be 
supported by the unprecedented assistance available to the plaintiff 
since the CAB and revised court rules have become established. Nat- 
urally, the difficulties could be eliminated by remedial legislation. No 
one doubts that to impose liability would lessen the burden of proving 
negligence in direct ratio to the liability imposed. The question is 





20 Orr, Proceedings of ABA Section of Insurance Law, 1948, p. 152. 
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whether it would be just to do so when there is in truth no justifica- 
tion for such discriminatory action. 


4. Do Administrative Difficulties in the Common Law System of 
Liability — Expense, Delay, and Uncertainty of Application of 
Common Law Principles and Defenses— Work Undue Hardship 
Upon Plaintiffs in Aviation Cases? 


The question as to whether the remedial legislation proponents of 
imposed liability suggest would work a hardship on the defendant does 
not appear to enter into the consideration. Apparently, the plaintiff 
only is to be considered. According to the law established in the U.S.A. 
—and the law of equal justice —no one is guilty of wrong until so 
proven. Certainly nothing in the usual contentions we have discussed 
justifies discrimination against the air carrier. He is a useful member 
of society performing a service in the public interest, according to 
Congress and the Supreme Court. Every modern consideration con- 
firms that the plaintiff is no more at a disadvantage in a suit involving 
aviation than in any other industry. In justice, the carrier should 
assume the burden of using the highest degree of care. But in equal 
justice, the person who chooses to use those services should assume 
those risks that are beyond the bounds of due care. Even so-called 
“innocent” parties on the surface must assume the dangers incident 
to modern civilization that are not the fault of someone else. If light- 
ning strikes and burns a farmer’s barn, killing his livestock — or his 
child contracts a fatal malady at school —that is a risk of living that 
everyone must assume. Should the school insure the child against 
contracting disease? Why in justice should he be insured if an instru- 
mentality of modern public service does him damage without fault? 


5. Does the Existing Diversity of Liability Standards Among the 
Several States Hinder the Development of Aviation? 


The development of aviation in the years that have intervened 
since the Uniform State Liability Act was considered in 1938 has 
answered that quetsion. Passengers have increased from about | mil- 
lion to 31 million in the U.S.A. Our airlines carry twice as many 
passengers as all the airlines of the free world combined although 
diversity of liability standards has continued. Certainly, there is some 
diversity in liability and of limit recoverable in our several states. Our 
form of government is set up that way —a federation of sovereign 
states. But there is no conflict. While it may be a burden to tax a 
plaintiff's lawyer with any exertion, the laws of every state are avail- 
able in any good library in every other state. Plaintiffs have prevailed 
and claims have been promptly and fairly handled. History, not 
theory, has proven that diversity of liability standards has neither 
hindered the development of aviation nor the prompt and fair settle- 
ment of claims growing out of air carrier operation. 
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6. Does the Present Lack of a Limit Upon the Amount Recoverable 
Under the Common Law Constitute a Catastrophe Hazard Which 
Creates a Deterrent to the Development of Civil Aviation? 


The development of Civil Aviation in the U.S.A. has answered that 
question in the negative. There have been a few high settlements and 
high verdicts in aviation as there have been with any other common 
carrier but the average remains in fair comparison and no scheduled 
air carrier has yet failed to fulfill its liability obligations. Imposed 
absolute liability, however, would completely change this situation. 


7. Is There a Public Need for Compulsory Aviation Liability or Acci- 
dent Insurance? 


The statement is advanced that persons injured in aircraft acci- 
dents seldom recover adequate compensation if the aircraft operation 
does not carry liability insurance. This is nothing but purest specula- 
tion since there are no reliable statistics on the subject that I know of. 
However, I have been intimately connected with the operation of 
aircraft and airports for nearly thirty years, including the operation 
of the largest civil airport in the world for ten years. I know of no 
legitimate claims that were not paid. Certainly it has not been the 
rule. 

The question of compulsory insurance is not as simple as those 
only interested in the payment of damages for the plaintiff seem to 
think. It is a complicated question but one that has been answered 
with overwhelming finality in the case of automobiles in the U.S. —a 
situation involving far more claims. That answer is that every state in 
the U.S. and every province in Canada has studied this problem and 
there is still, at this writing, only one state (Massachusetts) that imposes 
compulsory insurance on automobile owners. The Governor of that 
state said in 1953: ‘The operation of our compulsory automobile in- 
surance law has been a source of constant vexation to the people of 
the commonwealth...” C. F. J. Harrington, former Commissioner of 
Insurance (Massachusetts) said in 1954 that there has been continued 
dissatisfaction with that law. In 1954 alone, for instance, there are 70 
bills on the subject. “The experience in Massachusetts over 27 years 
testifies to the fact that once a compulsory automobile insurance law 
is enacted it is difficult, if not impossible, to repeal even though a more 
satisfactory substitute may be offered.” 

This paper deals with air carriers and certainly there is no certifi- 
cated air carrier which is not adequately insured and there is no record 
of their failure to pay legitimate claims. 

The Warsaw Convention has been in effect for more than twenty 
years in most principal nations of the world. It does not compel insur- 
ance. There is no record of failure to pay legitimate claims. 
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8. Would a System of Absolute Limited Liability, Similar to Work- 
men’s Compensation, Be a Fairer Method of Adjusting Aviation 
Losses Than the Present Common Law System? 


Proponents of such laws seem agreed that enactment of legislation 
applicable to aviation in line with the social philosophy of Workmen’s 
Compensation laws must be premised upon the conviction that the 
traditional common. law system of liability based upon fault is not 
adaptable to aviation. 

Such a conviction should be based upon the proven record that 
(1) claimants have been unable to enforce legitimate claims without 
litigation, and (2) claimants are not able to successfully prosecute 
litigation when necessary to enforce said claims. ‘The record of aviation 
is quite to the contrary. 


1. After representatives of the CAB legal staff had made an exam- 
ination of the underwriter’s records of claim handling, they 
reported in 1941 that the underwriters have not attempted to 
take advantage of the alleged uncertainty and confusion in the 
law to affect unreasonably low settlements but that, on the con- 
trary, they have made substantial settlements of most claims and 
have been fair with each individual claimant.” I sincerely be- 
lieve that such fine commendation is still merited in 1954. 


2. Previous discussions herein should have left no doubt that the 
plaintiff has not only had proven success in prevailing in litiga- 
tion, but more is done to help him do so than in any other 
industry. 

The truth is that informed opponents know perfectly well that 
claims against air carriers present no more problems because of basing 
liability on fault than is the case in any other form of transportation. 
They believe —and say so very frankly —that “rules which base lia- 
bility on fault are not particularly well adapted to any modern form 
of transportation.” Regardless of such overwhelming proof as is pre- 
sented in this discussion with respect to aviation—and a convincing 
record can be shown as to other forms of transportation — proponents 
of imposed liability have published such a statement as “in an alarm- 
ing percentage of accidents the victim fails to recover what he should 
and in a few cases he receives more...” In other words, they want 
to reform the whole system of law as developed over the centuries. 
It is all wrong. Our modern legal reformers know much more than the 
collective wisdom of the ages. 

The attorneys who have represented these claimants and knew the 
circumstances of each case apparently did not know what was right 
and fair. “An alarming percentage fails to recover what they should.” 
The airline’s representative also appears not to know what is right 
because in a few cases he pays more than he should. A procedure is 
therefore suggested similar to the social philosophy of Workmen’s 
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Compensation laws, whereby absolute liability is imposed and damages 
paid in accordance with a set scale of benefits. Of course, this would 
to a great extent do away with the necessity of the plaintiff having an 
attorney or the courts determining either liability or damages. ‘Chis 
would be in the hands of an agency or bureau, staffed by political ap- 
pointment and subject to political pressure. But that is exactly where 
the regimenting of liability must necessarily lead. Unless and until it 
is proven by facts, not sweeping general statements, that our judicial 
process has completely failed, I cannot imagine the legal profession 
approving a procedure that would surrender the administration of 
justice to centralized bureaucracy. 

I have taken some arguments of persons favoring the legal imposi- 
tion of liability rather than retaining fault as the basis of liability and 
tried to expose them to the light of fact and reason. Many of those 
lawyers are my friends and quite as sincere as I am in advocating our 
quite different philosophies. I know the subject simply because I have 
lived with the practical application of the principles upon which we 
differ and believe I can see ultimate injustice and social retrogression 
in the suggested reforms that are really the re-establishment of special 
privilege. ‘The philosophy of the law has been progressive, keeping 
pace with the best interests of civilization. Let us encourage this sound 
progress which maintains the balance of justice between all parties 
holding each accountable for his own fault rather than arbitrarily 
imposing liability upon one innocent party for the benefit of another 
who is quite arbitrarily set apart as more deserving. 

CONCLUSION 

As stated in the beginning, the degree of fault imposed upon the 
air carrier is basic to his cost of claims and therefore to his liability 
insurance. Of the three degrees of fault: 

Liability Based Solely on Fault will result in lowest claim cost 
because the carrier or his servant is not always liable. This means 
that the carrier will escape liability in cases for which he is not respon- 
sible because of lack of due care. From the practical angle, it means 
that claims without merit and excessive claims can be better controlled. 
The fact that fault has to be proven deters the claimant from present- 
ing claims without merit and encourages the compromise of claims of 
questionable liability. 

Presumed Liability will result in much higher claims costs than if 
liability is based solely on fault. This is because the burden of proof 
is transferred to the carrier and, since the proof of due care is almost 
of necessity factual, there is little doubt that the matter of liability 
will get to the jury (or judger of facts) unless there is no rebuttal at 
all. This means that suit will be instituted even in cases without merit 
(1) in the hope that a sympathetic jury or court will make an award 
anyway, or (2) for the nuisance value of getting an unmerited settle- 
ment from the carrier in order to avoid the cost and chance of litiga- 
tion. 
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Absolute Liability places the carrier at the mercy of the claimant 
and, with due respect to the idealism of sincere reformers, the majority 
of claimants are not merciful. This degree of liability will increase 
the cost greatly over even the higher costs of presumed liability. If no 
reasonable and absolute limit (without escape for any reason) is pro- 
vided, it could well make air carriers uninsurable through commercial 
sources and an inexcusable drain upon governmental sureties. Since 
most plaintiff's lawyers feel that they can get more from a court award- 
ing other people’s money than by negotiation on the merits, a great 
percentage of cases would go to trial, thus further increasing costs. 
Certainly the number of claims would pyramid as every possible claim 
would be presented and the possibility of claims is unlimited, as illus- 
trated by the ridiculous claims now being made, for instance, acci- 
dentally swallowing chewing gum, etc., etc. The carrier would be the 
insurer of the public for every injury or damage occasioned by his 
operation without any control whatever over the damages he has to pay. 

I believe the proponents of absolute liability, who have made any 
effort to think further than the immediate humanitarian result they 
hope to accomplish, realize that without control this Frankenstein 
would destroy the industry. Like all socialistic schemes built on special 
privilege instead of equal justice, the answer could only be bureau- 
cratic dictatorship. Like Workmen’s Compensation laws, the feasability 
of absolute liability would depend upon control by an administrative 
bureau. 

There is, of course, no similarity according to established standards 
between the supposedly paternal relationship between master and 
servant and the relationship between two independent members of 
society, the public and the carrier who is serving the public. No one 
familiar with the partisan administration of Workmen’s Compensation 
laws in most states will contend that equal justice is even attempted. 
The only protections of the employer are the limited schedules of pay- 
ment and limit of applicability during the time of employment when 
a paternal protection is assumed. These safeguards are gradually 
being eliminated with higher limits and by extending the scope of 
applicability far beyond the time of actual work. Some of this is justi- 
fied in keeping economic step with the times. Some is the direct result 
of social reformers and vote hungry politicians. In any event, I do not 
believe a thinking legal profession would willingly substitute govern- 
mental administrative agencies for the legal profession and our estab- 
lished judicial processes. A large part of the legal profession now 
supporting imposed liability and higher limits would certainly lose 
much humanitarian enthusiasm at such a prospect. 

The degree of liability imposed on the air carrier is not only basic 
in its relationship to claim cost and therefore to liability insurance, 
but, of more importance, it is basic to the preservation or loss of equal 
Justice, 
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RTICLE 20 of the 1952 Convention on Surface Damage caused 

by Foreign Aircraft to Third Parties presents a new approach to 

the solution of some of the most difficult problems in the field of pri- 
vate international law. 

In substance the Article deals with so many international, political 
and legal problems that great credit must be given to the ICAO Legal 
Committee for their success in completing such an undertaking. Even 
if we find here and there in the Article provisions which do not satisfy 
our expectations, we must bear in mind that on an international level 
workable agreements are based on compromises which are by nature 
often not so properly drafted as they might be. 

Before turning to comment on Article 20, it seems necessary to 
express a point of view on the basic question of interpretation in re- 
gard to the Article we are dealing with. Interpretation in the real sense 
is needed only if the legal document is not clear enough, or if its con- 
sequences with reference to a particular situation cannot be exactly 
determined.' International law has at its disposal a set of rules of 
interpretation, which originated historically in Roman Law and later 
on in Civil Law. The Permanent Court of International Justice, now 
the International Court of Justice, repeatedly applies interpretation 
rules typical of Civil Law if it is faced by lack of such rules in the Law 
of Nations itself. This development will be seen as a natural product 
of the Civil Law, if one realizes that the overwhelming majority of 
national legal bodies all over the world follow this type of legal think- 
ing.? Furthermore the character of Civil Law interpretation is in itself 
more advantages than the traditional Common Law method.’ 

The whole Rome Convention of 1952 contains so much substan- 
tive and procedural law unified on an international level that it should 
be interpreted from an international point of view and not from the 
point of view of national laws, in order to obtain real unification. On 
an international basis however, the most advantageous technique of 
interpretation seems to be, as previously indicated, the Civil Law tech- 





1 Hudson, The Permanent Court of International Justice 1920-1942. (New 
York, 1948) p. 640. 

2 Schnitzer, Vergleichende Rechtslehre (Basel, 1945), pp. 127-274. 

8 Gutteridge, Comparative Law (2d ed., Cambridge, 1949). 
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nique. In this connection it might be pointed out, that at the Hague 
on March 27, 1931 a Protocol was signed, recognizing the competence 
of the Permanent Court of International Justice to interpret the Hague 
Conventions on Private International Law.‘ 

Thus a very important step was taken in the direction of greater 
unification, and it is suggested that in the future a similar step should 
be taken in regard to the Rome Convention for the sake of a real inter- 
national private law: namely international facts governed by real 
international private law, and not only by the old private international 
law which is nothing more than national law applied to international 
facts. If the above proposal is regarded as too far reaching for the time 
being, at least the possibility of advisory opinions of the International 
Court of Justice should be used, as suggested by Drion.5 

From this short introductory outline of our approach we turn to 
an analysis of Article 20, paragraph by paragraph. 


ARTICLE 20 (1) (ORIGINAL ENGLISH TEXT) ® 


“1. Actions under the provisions of this Convention may be brought 
only before the courts of the Contracting State where the damage oc- 
curred. Nevertheless, by agreement between any one or more claimants 
and any one or more defendants, such claimants may take action before 
the courts of any other Contracting State, but no such proceedings 
shall have the effect of prejudicing in any way the rights of persons 
who bring actions in the State where the damage occurred. The parties 
may also agree to submit disputes to arbitration in any Contracting 
State.” 


In this paragraph there are three provisions which must be taken 
into consideration; first the provision for a single forum, second the 
provision for agreement, and third the provision for arbitration. 

i Single Forum: 

The Conference in Rome favored the: single forum solution for 
many reasons. The most important reason for not giving the injured 
party a free choice as among several fora was the fact that the limit of 
liability established by the Convention had to be protected. If claims 
had to be reduced, then obviously one court should deal with that 
reduction. Other arguments in favor of a single forum are the follow- 
ing: if an aircraft caused damage in a particular country, it is obvious 
that the damage would affect persons in that country and the property 
of such persons. The case of damage caused in airports to persons of 
many nationalities is always to be considered as an exceptional one. 
Therefore, in most of the cases, the injured party would find it ad- 
vantageous to bring his action in a court of his own country. 

So we admit that the victim would generally prefer to have the 
forum at the place where the accident occurred but the same may not 





#4 Hudson, International Legislation, vol. V., p. 933. 
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always apply to the operator. The operator might consider it more 
advantageous to have the suit brought in a court of the country where 
he has his assets. He might also decide that his national judge might 
give him a more favorable decision than elsewhere; at least a better 
decision than a judge of the place where the damage occurred. There 
is also the case where the claims presented to the operator are less than 
the limits provided for in the Convention. In this case the operator 
would have no special interest in going before the judge of the place 
of the accident. Nevertheless, it was pointed out during the discussion 
in the ICAO Legal Committee’ that an operator engaging in air navi- 
gation within the territory of a certain state accepts the protection of 
the law of that state, and makes use of its navigational aids and facili- 
ties; therefore it would not appear unreasonable that he should be 
subject to the decision of the court of that state. Even if those thoughts 
are not expressly mentioned in Article 20(1), they are nevertheless 
implicitly contained and no interpretation must overlook them. Fur- 
thermore, the single forum solution has the advantage of reducing 
legal costs and of facilitating the production of evidence. 

Very wise is the provision in paragraph (1) “that actions may be 
brought only before the courts of the Contracting State,’ because the 
selection of the competent national court must be left to the national 
laws of each state in order to make it easier for them to adhere to the 
Convention. But nothing done by man is so perfect that one cannot 
find objections to it and here too we can point out some difficulties. 
If we look at Article 30 of the Convention we read: “territory of a State 
means the metropolitan territory of a State and all territories for the 
foreign relations of which that State is responsible.” Now, comparing 
Art. 30 with the above mentioned provision of Art. 20, one can get the 
impression that it would be quite possible to sue the operator in far 
distant courts, even in the same territory. This situation can only be 
avoided if such a state has a national procedural law according to which 
the court in that part of the state where the accident happened has an 
exclusive competence of jurisdiction. It is even possible to think of 
cases in which surface damage by one aircraft can be caused in two 
states which severely endangers the idea of the single forum. Further, 
it is perhaps doubtful where the operator must be sued, if the incident 
giving rise to the damage and the damage itself occur in different 
jurisdictions; Art. 20 says: the courts of the Contracting State where 
the damage occurred have jurisdiction, whereas according to Art. 19 
the date of the incident is the beginning of the period of notification 
and obviously incident and damage is not the same. To us the follow- 
ing interpretation seems to be the best one in order to avoid any 
trouble; Art. 19 deals only with the question of the time during which 
an action is to be brought, or the notification of such claims is to be 
made. This Article has nothing to do with the question of jurisdiction. 
On the other hand, Art. 20(1) settles in relation to the national law 
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which court has jurisdiction in a particular case. Therefore the Arti- 
cles need not be regarded as mutually contradictory. 


ti. Agreement: 


As an alternative to the primary provision of Art. 20, namely, to 
bring an action before a court of the state where the damage occurred, 
it is possible by agreement between any one or more claimants and any 
one or more defendants, to sue the operator in another Contracting 
State. However, if we read this provision in connection with Art. 20(9) 
which says “the court to which application for execution is made shall 
refuse execution of any judgment rendered by a court of a State other 
than that in which the damage occurred until all the judgments ren- 
dered in that State have been satisfied,” we must admit that this pro- 
vision of para. (9) can cause long delay in grant of a remedy to such 
victims as claim before the courts of states other than that in which the 
damage occurred. We speak here intentionally in the plural because 
it can happen that there are several agreements which makes the prob- 
lem much more complicated. Because of these possibilities, it may be 
in some cases correct to state that the provision for agreement is prac- 
tically worthless. From the operator’s point of view, the provision 
seems not to be too bad, because it depends always on his consent 
whether an agreement comes into effect and so he is in a position to 
prevent situations unwelcome to him. 


A very far-reaching compromise in favor of the supporters of the 
multiple fora solutions is the provision that by agreement actions can 
be brought before the courts of any other Contracting States. This 
provision goes far ahead even of the old Rome Convention,’ in which 
there was only a choice between the place where the damage was caused 
and the defendant’s ordinary place of residence. In our opinion, this 
new provision is not only contrary to the whole idea of the single 
forum, it is also contrary to the general provisions of jurisdiction in 
some states and can involve a negative competence conflict if the court 
selected by the parties refuses jurisdiction. Only the fact that after 
ratification each state is bound by the Convention and has the duty to 
bring its national law into accordance with the provisions of Art. 20 
can solve the problem in practice. But nevertheless the clause goes far 
beyond the limits of practical necessity and will moreover invoke con- 
siderable difficulties in some states, it therefore seems to be unreason- 
able and out of place. 


tit. Arbitration: 
Beside the court where the damage occurred or an agreed other 


court, the parties have the choice of submitting the dispute to an arbi- 
tral tribunal in any Contracting State. This provision has its origin in 
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a Brazilian proposal which was considered as of such importance that 
a special committee® on arbitration was established for its settlement. 

As to the effect of this clause it may be said that the meaning of it 
can only be that nothing in the Convention prevents the parties from 
making an agreement to settle their disputes by arbitration. There is 
no provision for any recourse to judicial proceedings in a Contracting 
State in which enforcement of an arbitral award is refused, besides the 
general provision of Art. 20 (8) for a new action, but this is a matter 
which all the parties can take into account in deciding whether or not 
to submit a dispute to arbitration. Another problem is the question 
whether all the parties must consent to the agreement for arbitration 
or not. The wording of the clause in this respect is not clear. Profes- 
sor John C. Cooper (IATA) pointed out that the only arbitration the 
operator could reasonably agree to, is one where all parties participate, 
but he refers only to the practical policy of the air carriers, from a 
legal point of view it is quite obvious that arbitration can take place 
between a single party suffering damage and an operator because the 
agreement between them cannot prejudice other actions. There seems 
to be much preference for arbitration since this procedure is often 
cheaper and faster and has therefore perhaps a hopeful future. 

Last but not least, we want to refer to the Geneva Conventions’® 
of 1923 and 1927 concerning arbitration clauses and the execution of 
foreign arbitral awards which are ratified by most of the European 
and some extra-European States. The experience with these Conven- 
tions can give us important indications in regard to the workability of 
the arbitration clause under Art. 20(1). 


ARTICLE 20(2) 


“2. Each Contracting State shall take all necessary measures to en- 
sure that the defendant and all other parties interested are notified of 
any proceedings concerning them and have a fair and adequate oppor- 
tunity to defend their interests.” 

Each Contracting State obviously means, in addition to the state 
where the suit is brought, all the states where a party interested in the 
process is living. 

No particular clause has been provided to make this provision 
effective. It is up to the Contracting States to see that notice is given 
to every party in accordance with the national procedural law. There 
is no doubt that the various national laws in this matter are different 
and the whole question is far from being well established. One can 
argue that the mere submission of a state to the Convention by ratifi- 
cation is worthless in this particular respect, unless there is introduced 
some arrangement for communication between the Contracting States. 
However, it must not be forgotten that there exists a so-called interna- 
tional standard in these matters for all civilized states; and if there is 
given, in accordance with this standard, firstly notice of any proceed- 





8 ICAO Doc. 7879 LC /84, Vol. I, p. 212. 
10 Hudson, International Legislation, Vol. II, p. 1062. Hudson, International 


Legislation, Voy. III., p. 2153. 
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ings and secondly a fair and adequate opportunity for defense, it seems 
to us that no more need be required. It follows from the wording of 
Art. 20(2) and (5) (a), that this notification is not to be understood as 
formal legal notification; the defendant must get factual knowledge 
of the proceedings. Another point is this: if a state did not provide 
possibilities for adequate notification and adequate opportunity for 
defense, this attitude would be against justice and therefore contrary 
to “public policy.” Moreover, it could provoke a dispute between the 
Contracting States themselves on the ground of a violation of the 
Convention. 

Summarizing the whole problem, we would suggest an agreement 
for an international communication service in this particular field. 
For some examples we refer to the relevant Hague Treaties, namely, 
the Convention Relative a la Procédure Civile 1896 and the additional 
Protocol 1897, as well as the Convention Internationale Revisée Rela- 
tive 4 la Procédure Civile 1905 with additional Protocol of 1924; 
and to the seventh session of the Conference on Private International 
Law at the Hague 1951.12 


ARTICLE 20(3) 


“3. Each Contracting State shall so far as possible ensure that all 
actions arising from a single incident and brought in accordance with 
paragraph 1 of this Article are consolidated for disposal in a single 
proceeding before the same court.” 


As we have seen before, Art. 20(1) provides competence only for 
the Contracting State itself and leaves the selection of the court to the 
state concerned. Therefore it depends on national procedural law 
which court has final jurisdiction in a certain case. Now, the aim of 
Art. 20(3) is to ensure that all actions out of the same accident are 
consolidated in a single proceeding before the same court. The intro- 
duction of the noteworthy phrase “so far as possible” could not be 
prevented because under the procedural law of some states actions 
arising from a single incident have to be brought before different 
courts. That is to say, if the value of the damages is different, some 
actions may be brought before a lower court, others before a higher 
one. Moreover in some countries the consolidation of actions depends 
upon the motion of a party to the action. Thus one might form the 
impression that in this paragraph nothing is done for the limitation 
of liability; if however we read in this connection para.(9), we shall see 
that, at the time of execution, the liability limits are sufficiently pro- 
tected. 


ARTICLE 20(4) 


“4. Where any final judgment, including a judgment by default, is 
pronounced by a court competent in conformity with this Convention, 
on which execution can be issued according to the procedural law of that 





11 Hudson, International Legislation, Vol. II., p. 1291. 
12 American Journal of Comparative Law, Summer 1952, p. 282 of seq. 
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court, the judgment shall be enforceable upon compliance with the for- 
malities prescribed by the laws of the Contracting State, or of any 
territory, State or province thereof, where execution is applied for: 

(a) in the Contracting State where the judgment debtor has his resi- 
dence or principal place of business or, 

(b) if the assets available in that State and in the State where the 
judgment was pronounced are insufficient to satisfy the judgment, in 
any other Contracting State where the judgment debtor has assets.” 


The phrase, “competent in conformity with this Convention,” only 
means competent in conformity with Art. 20(1) and not competent in 
conformity with national laws. Here it is only a question of the inter- 
national competence of the court. 

That the judgment must be final and enforceable means that there 
cannot be any appeal or provisional execution. 

The wording “laws of the Contracting State, or of any territory, 
State or province thereof” refers to Art. 30 and to some federal states 
like the U.S.A. and Canada where private law comes under the com- 
petence of the provinces. 

Further the paragraph gives an order of priority in which execution 
can be levied; so that the plaintiff is not allowed to levy execution im- 
mediately on the defendant’s assets anywhere. 


ArTICLE 20(5) 


“5. Notwithstanding the provision of paragraph 4 of this Article, 
the court to which application is made for execution may refuse to issue 
execution if it is proved that any of the following circumstances exist: 

(a) the judgment was given by default and the defendant did not 
acquire knowledge of the proceedings in sufficient time to act upon it; 

(b) the defendant was not given a fair and adequate opportunity to 
defend his interests; 

(c) the judgment is in respect of a cause of action which had already, 
as between the same partics, formed the subject of a judgment or an 
arbitral award which, under the law of the State where execution is 
sought is recognized as final and conclusive; 

(d) the judgment has been obtained by fraud of any of the parties; 

(e) the right to enforce the judgment is not vested in the person by 
whom the application for execution is made.” 


Each clause of paragraph 5 contain a conditio sine qua non, in the 
absence of which, most states would not be prepared to adhere to the 
Convention. The wording “may refuse” indicates that para. 5 is only 
permissive. 


Clause (a) : this provision pays regard to the basic principles of due 
process or denial of justice. “Acquire knowledge,” is to be understood 
as factual knowledge.1® 


Clause (b): this clause also falls under the basic principles men- 
tioned above; but deals with different aspects. It can happen that this 
provision runs into conflict with Art. 20(6) in a country where “fair 
and adequate opportunity” comes under the merits of the case. Besides 





13 ICAO Doc. 7379 LC/34, vol. I. p. 236 et seq. 
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what about “fair and adequate’? Can we give these words a proper 
meaning on an international level or is it only a question to be an- 
swered by national laws? It seems to us to be both. The interpretation 
must be on the level of an international standard of justice and if it 
is, then the exact meaning can be settled from the national point of 
view. 

Clause (c): the exception, res judicata, spreads out all over the 
world in national laws. It seems that a settlement in court between 
the parties should also be treated as res judicata; the words “arbitral 
award” must not only be understood to refer to arbitration under Art. 
20(1), but must have a more extensive interpretation which includes 
settlements in court. However, settlements outside the courts are sim- 
ple obligations ex contractu and must always be converted by a court 
into a judgment which can be executed, to get the benefit of the excep- 
tion res judicata. 


Clause (d): a judgment obtained by fraud is so contrary to justice 
that no court will venture to execute it. 


Clause (e) : execution can only be asked for by the person in whom 
the claim is vested. So this provision will protect the defendant from 
paying twice when the claim has been assigned, or will cover the case 
in which the plaintiff is not permitted to execute in another state where 
he would be considered a minor. 

It is understood that the court to which the application was made 
for execution of the judgment should apply its own law (including its 
rules of private international law) in deciding whether or not the right 
to enforce the judgment was vested in the person by whom application 
for execution was made.1* 

In the French text the word “qualité” is used which seems to refer 
to both the capacity and right to bring an action for execution, while 
the English text refers only to the right and not to the capacity to bring 
such an action.1 


ARTICLE 20(6) 


“6. The merits of the case may not be reopened in proceedings for 
execution under paragraph 4 of this Article.” 


This provision expresses the point of view of most states in regard 
to the enforcement of foreign judgments. Only a few, for instance the 
French courts with their “‘systtme de la revision au fond” extends 
examinations even to the facts of the case. 


ARTICLE 20(7) 


“7, The court to which application for execution is made may also re- 
fuse to issue execution if the judgment concerned is contrary to the pub- 
lic policy of the State in which execution is requested.” 


14ICAO Doe. 7379 LC/34, vol. I. p. 242. 
15ICAO Doc. 7379 LC/34, vol. I, pp. 242 and 539. 
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The Convention aims at permitting courts of execution to refuse 
enforcement when, to grant it, would go against the justice, morality, 
or laws of the country. The terms “public policy” or “ordre public” 
can only be understood in connection with a particular legal order; 
their meaning differs from country to country, and can even change in 
a state with the growing up of a new ideology. To give a common 
analysis which covers all the variations of these terms is quite impossi- 
ble in the scope of this paper. Broadly speaking “ordre public” under 
Art. 20(7) can be invoked if the foreign judge has applied the Conven- 
tion in a manner contrary to normal legal thinking in the state of 
execution or if some basic questions of law are involved, such as re- 
moteness of causation or the problems under Art. 12. 

The wording ‘“‘may also refuse” indicates that para. 7 is only per- 
missive. 


ARTICLE 20(8) 


“8. If, in proceedings brought according to paragraph 4 of this Artt- 
cle, execution of any judgment is refused on any of the grounds referred 
to in sub-paragraphs (a), (b) or (d) of paragraph 5 or paragraph 7 
of this Article, the claimant shall be entitled to bring a new action be- 
fore the courts of the State where execution has been refused. The judg- 
ment rendered in such new action may not result in the total compen- 
sation awarded exceeding the limits applicable under the provisions of 
this Convention. In such new action the previous judgment shall be a 
defense only to the extent to which it has been satisfied. The previous 
judgment shall cease to be enforceable as soon as the new action has 
been started. 

The right to bring a new action under this paragraph shall, notwith- 
standing the provisions of Art. 21, be subject to a period of limitation 
of one year from the date on which the claimant has received notifica- 
tion of the refusal to execute the judgment.” 


If on the grounds referred to in clause (a) ,(b) or (d) of para. 5 or 
in para. 7 of Art. 20, execution of any judgment is refused, then the 
plaintiff is entitled to sue the operator in a new action before a court 
in the state where the execution has been refused. The first clause of 
para. 8 is a safety provision for situations in which execution is refused 
but nevertheless the victim has an unsatisfied claim against the opera- 
tor. In a situation which clause (c) or (e) of paragraph 5 covers, the 
victim cannot bring a new action under paragraph 8, because his legal 
rights have already been satisfied. Thus paragraphs 5 and 8 are alter- 
native and not supplementary. 

Another provision is that the new judgment may not increase the 
total compensation above the limits of liability under this Convention 
and that the previous judgment shall be a defense to the extent to which 
it has been satisfied. 

As soon as the new action has been started, the previous judgment 
is no longer enforceable. What does that mean? Must the previous 
judgment be withdrawn or can it be recognized and only not be 
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executed? The Convention gives no answer and so the problem must 
be decided according to the national laws. 


The period of two years under Article 21'® does not apply in this 
particular case and the right to bring a new action becomes subject 
to a period of limitation of one year from the date on which the 
claimant has received notification of the refusal to execute the judg- 
ment. The grounds for suspension or interruption of the period shall 
be determined by the law of the court trying the action. 


ARTICLE 20(9) 


“9. Notwithstanding the provisions of paragraph 4 of this Article, 
the court to which application for execution is made shall refuse execu- 
tion of any judgment rendered by a court of a State other than that in 
which the damage occurred until all the judgments rendered in that 
State have been satisfied. 


The court applied to shall also refuse to issue execution until final 
judgment has been given on all actions filed in the State where the dam- 
age occurred by those persons who have complied with the time limit 
referred to in Article 19, if the judgment debtor proves that the total 
amount of compensation which might be awarded by such judgments 
might exceed the applicable limit of liability under the provisions of 
this Convention. 


Similarly such court shall not grant execution when, in the case of 
actions brought in the State where the damage occurred by those per- 
sons who have complied with the time limit referred to in Article 19, 
the aggregate of the judgments exceeds the applicable limit of liability, 
until such judgments have been reduced in accordance with Article 14.” 


First clause: this clause strengthens considerably the position of the 
single forum because no judgments from other courts than that of the 
state where the damage occurred can be executed until all the judg- 
ments in that state have been satisfied. This can go so far that an 
arbitral award rendered in the state where the damage occurred ranks 
before any judgment issued by a court in another state. 


Second clause: if several plaintiffs have claimed against the operator 
in the state where the damage occurred, within six months according 
to Art. 19, execution cannot be given until all these judgments have 
become final. However this provision applies only if the operator 
proves that the total amount of compensation which might be awarded, 
might exceed the limit of liability; in other words a motion on behalf 
of the operator is required. 


Third clause: this clause applies if the aggregate of the judgments, 
pronounced in all actions brought within the time limit referred to in 
Art. 19, exceeds the limit of liability. In this case no execution can be 
granted until the judgments have been reduced in accordance with 
Article 14. This reduction must be made by the courts of the states 
where the actions were brought. 





_ ,16 Art. 21 (1) Actions under this Convention shall be subject to a period of 
limitation of two years from the date of the incident which caused the damage. 
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ARTICLE 20(10) 


“10. Where a judgment is rendered enforceable under this Article, 
payment of costs recoverable under the judgment shall also be enforce- 
able. Nevertheless the court applied to for execution may, on the appli- 
cation of the judgment debtor, limit the amount of such costs to a sum 
equal to ten per centum of the amount for which the judgment is ren- 
dered enforceable. The limits of liability prescribed by this Convention 
shall be exclusive of costs.” 


Costs can be enforced up to ten per cent of the value of the judg- 
ment. The limitation of the costs, however, depends on a motion of 
the judgment debtor. The costs are not included in the limits of liabil- 
ity of this Convention. Costs are equally executable as the correspond- 


ing judgments are. 
ARTICLE 20(11) 


“11. Interest not exceeding four per centum per annum may be al- 
lowed on the judgment debt from the date of the judgment in respect 
of which execution is granted.” 


Although the provision does not expressly say so, it seems to be 
obvious that the court of execution has a right to collect the interest 
too without further action. 


ARTICLE 20(12) 


“12. An application for execution of judgment to which paragraph 4 
of this Article applies must be made within five years from the date 
when such judgment became final.” 


The Convention distinguishes clearly between the original judg- 
ment and its execution. The paragraph does not apply to an execution 
obtained for a new judgment under paragraph 8. In that case, the 
period for execution seems to be governed by the domestic laws.!7 

Finally the question arises of the nature of this time limit; should 
it be regarded as a prescription or a foreclosure? The English text 
speaks of “must be made within 5 years,” the French text of “délai de 
cing années, the Spanish text of “del plazo de cinco anos.” The correct 
French wording in case of a prescription would have been “prescrip- 
tion,” and in case of a foreclosure “délai de déchéance”; neither 
version is adopted in the text. This text is somewhere between these 
alternatives and so are the English and Spanish texts. 

The travaux preparatoires!* seem to indicate that prescription was 
intended, although Mr. Garnault (France) advocated foreclosure. 

Accepting the point of view of prescription we are faced with the 
problem of who determines the validity of claims to suspension. 

In the absence of any special provision, the court involved shall 
determine this question according to its law. 





17ICAO Doc. 7879 LC/84, vol. I. 19. 259 et seq. 
18 TCAO Doc. 7379 LC /84, vol. I, p. 259 of seq. p. 489 et seq. p. 540. 











SURVEY OF EGYPTIAN AVIATION LAW 
AND POLICY—PART I 


By ABDELMONEIM IsMAIL AHMED 


i Egypt, air transport like other types of transportation is subject 
to governmental restrictions upon the freedom of action of the 
enterprise. Broadly speaking, civil aviation is entrusted to one of the 
ministers of State. The minister in charge of civil aviation not only 
administers safety regulations but also controls, in varying degrees, the 
development of regularly scheduled and non-scheduled air transport 
through the power to pass upon applications for operating permissions. 
This special requirement is merely an application of the general prac- 
tice of making the operation of any business utilizing the public 
domain or engaged in a public service, subject to the prior consent of 
the State. Such permission may be conditional upon the observance 
of certain requirements. The administrative authority under which 
civil aviation is placed is symptomatic of the main political influences 
at work. 

In Egypt, before the Second World War questions affecting avia- 
tion were dealt with by the Ministry of Communications. Since 1939, 
civil aviation has been the responsibility of the Ministry of War and 
Marine. The administration of civil aviation was originally lodged 
in the Civil Aviation Department of the latter Ministry. There are 
now two principal agencies concerned with civil aviation: (1) The 
Civil Aviation Department. (2) The Supreme Board of Civil Avia- 
tion. These two agencies are public agencies, responsible to the Min- 
ister of War and Marine. 


SUPREME Boarp oF CiviL AVIATION 


On the 25th of December 1952, a law was passed establishing a 
body known as Supreme Board of Civil Aviation. The Board is purely 
a creature of Statute and has only such jurisdiction as the Statute gives 
it either in express terms or by implication. Broadly speaking, the 
functions of the Board are to encourage and foster the development of 
civil aviation and air transport, and to set the main lines to be followed 
by the Egyptian negotiator with the foreign countries in concluding 
bilateral agreements. It could be said that the primary objective of the 
Board is planning. 


The Board is the body responsible for the supervision of the execu- 
tion of government policy in matters pertaining to civil aviation in- 
cluding air transport, aerodromes, safety equipment for air traffic 
control, technical training promotion, preparation of aviation legis- 
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lation and defining the external relationship of Egypt in matters 
pertaining to civil aviation. 


Government Participation 


Government participation in the management of air transport 
enterprises could be in different forms, which may be outlined as 
follows:— 

(1) Government participation in the management of otherwise 
privately-controlled enterprises, through the appointment, or a voice 
in the appointment of one or more directors or officers. (2) Govern- 
ment ownership, direct or indirect of capital stock in enterprises hav- 
ing the form of a company or corporation. The government may own 
a minority, a majority, or all of the stock. Such ownership is usually 
accompanied by the right to appoint some or all of the directors and 
officers. (3) Government aid to the company may take the form of 
direct subsidy, mail payments, special favours like granting the com- 
pany thep rivilege or them onopoly of operating internal traffic. Such 
favours are also usually accompanied by a right to appoint some or all 
of the directors and gives the government the right to intervene in 
the policy of the company. 

The first Egyptian air carrier, “Misr Air Lines,” was set up in 
1932. It is a societé anonyme. The Government is not a stock holder. 
The Government nominates one of its employees to the Board of 
Directors of the Company, the “Conseil d’Administration.” 

The company was the chosen instrument of the government up to 
1948, inasmuch as it was granted a monopoly for fifteen years as to 
internal traffic. At the end of the said period which started from its 
establishment, it enjoyed the privilege of internal traffic for five years. 
By this privilege, it had the priority as to internal traffic over the 
other Egyptian air carriers. 

Another Egyptian air carrier “‘Saide” was established in 1948. The 
government has no share in the ownership of this company but is 
represented by one of its employees on the Board of Directors of the 
said company. 

Both companies received direct and indirect subsidies from the 
government in various forms and on different bases. By way of ex- 
ample, the Egyptian air lines are exempted of the entire amount of 
the tax on aviation fuel used inside or outside the Egyptian territory. 
The Egyptian air lines also enjoy preferential treatment in the award- 
ing of contracts for services to the government, e.g. the personnel of 
the government should be transported by the said carriers. 

The Egyptian air carriers have benefited by the employment of 
some graduates, including pilots, navigators, engineers of the civil 
aviation training schools which received financial assistance from the 
government. The said companies have been able to benefit by the 
persons trained in the military service. Such favours give the govern- 
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ment the right to intervene in the policy of the above-mentioned 
companies. 

Moreover, these companies were required by the existing legisla- 
tion to have a special authorization to operate internal or international 
traffic. By this requirement, the government indirectly controls the 
activities of these companies. 

As to the policy with respect to the inauguration of new services 
the civil aviation department was obliged in 1949 to set up certain 
rules governing its decisions on new route application in order to 
avoid competition between the two Egyptian air lines. These rules 
are as follows:— 

1). Whether the new service will serve a useful public purpose, 
responsive to a public need; ) 2. Whether this purpose can and will be 
served as well by existing lines or carriers; 3) . Whether it can be served 
by the applicant without impairing the operations of existing carriers 
contrary to the public interest; and 4). Whether the cost of the pro- 
posed service to the carrier will be outweighed by the benefit which 
will accrue to the public from the new service; and, 5). Whether the 
applicant has got the means to operate the new service successfully and 
efficiently. 

The purpose of such requirements is to guarantee that service once 
instituted will not be arbitrarily withdrawn from the communities and 
industries that have become dependent upon it, provided that it 
would avoid wasteful competition. The above-mentioned rules were 
drawn up by the Civil Aviation Department due to the lack of clear-cut 
legislation on such points. The legal basis for such rules is the pro- 
visions of the law issued on the 23rd May 1935. 


SHORTCOMINGS OF EGYPTIAN AIR TRANSPORTATION POLICY 


Lack of a firm policy on the part of the government is undoubtedly 
the besetting sin of the civil aviation industry in Egypt. The fact that 
the Egyptian government has for many years carried on promotional 
and regulatory activity affecting all forms of transportation would 
seem to suggest that the government has adopted a national trans- 
portation policy, Actually it has neither a single transportation policy 
nor a series of policies that are mutually consistent. 

The conflicts and inconsistencies stem primarily from the non co- 
ordination and non-integration of all forms of transport under one 
authority which led naturally to uneven treatment of the several forms 
of transportation. To-day, there are separate bodies each charged with 
the control of Egypt’s transportation system. Manifestly, surface 
transportation and airlines compete directly for a limited volume of 
traffic, particularily in the passenger field. Since the government is 
subsidizing both agencies, failure to co-ordinate the two programs 
results inevitably in one branch of the government competing with 
another for the expenditure of the taxpayer’s pound. Moreover, when 
separate agencies are given responsibility for the promotion of indi- 
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vidual forms of transportation, there is a natural tendency to resist 
physical or service co-ordination between the two enterprises. Such 
an outcome is directly opposed to the co-ordination and integration 
objectives of the national interest of the country. Agencies have been 
shifted and reshifted without any apparent consideration of the nature 
of their functions and generally without regard for the facts of inter- 
agency relationships. 

Clearly the creation of the Supreme Board of Civil Aviation is a 
deliberately promotional approach to the treatment of air transporta- 
tion. In effect, the government has taken the position that develop- 
ment of commercial aviation is so vital to the nation’s commerce and 
security, that preferential standards of public treatment are required 
for this new medium of transportation. Moreover, the representation 
by members of the Ministry of Finance, Ministry of Commerce and 
Air Force on the Board, would facilitate the achievement of its func- 
tions, since most of the difficulties in the past stem primarily from 
those departments. 

However, criticism concerning the Board are many and varied, but 
may be briefly stated as follows: (a) As to its composition: the number 
of members (eleven) is excessive. This will lead to prolonged dis- 
cussions and disagreements and less work will be accomplished. (b) 
There is nothing in the Statute creating the Board specifying that its 
members should have the highest possible qualifications in matters 
pertaining to civil aviation. (c) There is no provision to the effect 
that no member of the Board is permitted to have any pecuniary inter- 
est in any civil aeronautics enterprise. (d) It has a negative attitude 
towards economic conditions. (e) The relation of the Board with the 
Civil Aviation Department is not clearly defined. (f) The last criti- 
cism is that the functions of the Board are too broad, inasmuch as it 
is deemed competent to deal with matters which are not essential to 
civil aviation, e.g. the appointment of the Egyptian Representative 
to ICAO. 

Many defects stem primarily from the lack of clear-cut legislation 
on such points as eligibility of the air carrier to engage in transporta- 
tion activities. We started in 1932 with a clean slate, with the oppor- 
tunity to utilize the accumulated experience of transportation in 
developing our route pattern and forming basis for a strong system 
of air transportation. We have not made full utilization of that 
opportunity till the present time. 


On at least one of the routes there was at the beginning one car- 
rier, then two carriers.1 There is a need for reasonable competition, 
but there is a limit to it and there is such a thing as wasteful competi- 
tion. When we pass the limit of reasonable traffic potentiality we reach 
the realm of wasteful competition and I am not sure that we are not 
already in that realm on some of the routes. 





1E.g. the sector Cairo-Beiruit, also sector Cairo-Athens. 
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The second departure from logical principle was at least partial 
abandonment of the requirement that possession of adequate capital 
should be basic in recognizing aspiring air carriers. Some of the 
early bidders did not have capital sufficient for their initial aircraft 
and equipment. The hope of some bidders was that they would secure 
the necessary authorization and then raise capital on future prospects. 
Some who began with capital deficiencies later repaired them, others 
began with a lack of capital and are still not solvent. It is evident that 
some of the financial problems of to-day go back to the first day of 
operation, some years ago. 

The third departure from logical principles was the lack of insist- 
ence that the air routes of a carrier should, together, form a logical 
transportation system, and that illogical systems should neither be 
created nor permitted. 

If we will critically examine the route pattern of the air carriers 
of to-day we will see in some the result of deficiencies in planning. 
Some of the airlines form an interesting assembly of diverse air routes, 
but in formation they depart far from the principle that routes grouped 
together should be inter-related. This result is partially the fault of 
the air carriers and the civil aviation authorities. It is easy to create 
too many illogical air routes, too many duplicating routes, perhaps 
with the belief that mistakes are more easily repaired in air transpor- 
tation than other forms of transportation. The relative ease of starting 
new air routes deceived and continues to deceive, many, including 
operators, potential operators, and agencies of the government. We 
would stress here, that experience indicates that a large air line with 
many marginal or illogical air routes will lose money and position 
much more rapidly than a smaller air line with a lesser number of 
marginal routes. 


Basic PRINCIPLES OF A STRONG EGYPTIAN AIR TRANSPORT SYSTEM 


It would be well to conclude that there has been enough of this 
transportation ideology and that there should be a return to admin- 
istration premised upon sound transportation principles. It is probable 
that the civil aviation authorities will want to take another look at the 
policy which has developed such destructive competition. I believe 
that we would be ill-advised to permit our air carriers to go into 
bankruptcy. It is obvious that it is contrary to the national interest 
todo so. The aeroplane is the symbol of Egyptian power and Egyptian 
prestige. To illustrate, the reasons for foreign States’ interest in air 
transport would be mentioned below. 

Fundamentally, the reasons for the interest of States in air trans- 
port are not different from those explaining their interest in other 
forms of transport. They want to use the new means of comumnication 
and transportation not only to promote national progress but also 
for more specific and probably more potent reasons. 
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Air transport is useful in emergencies when other means of com- 
munication are suspended.? Air transport has a distinguishing char- 
acteristic which makes it of even greater concern to governments than 
any other means of transportation and communication. Aircraft are 
not merely carriers of goods or passengers or mail. They are weapons 
of war, a means of sudden attack. Every commercial pilot acquires 
experience in flying certain routes along which death-dealing squadrons 
may come some day under his guidance.’ 

The possibilities for the development of air transport as a source 
of national income, or of credits in the balance of international pay- 
ments, have not attracted much notice, but in countries like the 
Netherlands they may help to explain governmental interest in avia- 
tion.’ 

The possession of a well-developed system of air transport, is a 
factor enhancing the prestige of a nation at home and abroad. On the 
other hand, the failure of a nation to develop air transport, specially 
in the presence of successful foreign enterprise, is likely to do damage 
to national prestige. The importance of prestige as a consideration in 
the national aviation policy is freely admitted by government spokes- 
men. 

The suspension of the negotiation between the Egyptian govern- 
ment and the French government for concluding a bilateral agreement 
in 1949, was due to the refusal of the French government to permit 
the Egyptian air lines to operate through or to the so-called French 
territories in North Africa. After an exchange of notes between the 
two governments for a year, an agreement was reached on the basis 
that Egyptian air lines may operate to and/or through the said terri- 
tories on the condition that the Egyptian air lines would not handle 
their own traffic in the so-called French territories: in other words 
the French would handle the traffic for the Egyptian air lines. Those 
restrictions were obviously for political reasons. 

The French have emphasized the cultural aspects of national pres- 
tige in the role of air transport in maintaining cultural ties. The 
influence of France in the world, according to one French writer, is 
not measured solely by production or population, but includes ele- 
ments of intellectual affinity and political solidarity. French air lines 
help to protect an “intellectual empire which is menaced by merchant 
empires.” Air transport is also a sign of national vitality, preventing 
France from appearing as a nation of lesser stature.5 

We may conclude that considerations of national prestige, propa- 
ganda, cultural influence, as facilities for official and nonofficial inter- 
course with foreign nations, and of imperial and domestic unity, have 
played no mean part in awakening governmental interest in air trans- 





2 Cf. Lissitzyn, International Air Transport and National Policy, 1942, p. 15. 
3 Ibid, p. 37. 
4Ibid, p. 55. 
5 [bid, p. 60. 
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port. Those considerations should be kept in mind in framing the 
national aviation policy of Egypt. 

The enumeration of the defects in transportation policy makes it 
clear that basic policy revision will be necessary if the goals of maxi- 
mum achievement and economy are to be attained. Changes in policy, 
however, cannot be effected without the necessary organizational tools. 
Once the desired policy is determined, accompanying changes in gov- 
ernment organization not only help to make the goal possible but 
tend also to promote the realization of policy objectives by creating an 
environment favourable to them. The transportation situation has 
become so complex and is changing so rapidly that it demands, we 
believe, the continued attention of a single executive agency: the Min- 
istry of Transport. 

The control of all forms of transport in a central authority would 
bring together the various bodies, re-organized, united and devoted 
henceforth to the pursuit of a well planned policy for the co-ordination 
and regulation of transportation. Such policy would achieve maximum 
efficiency and economy to the several individual forms of transporta- 
tion. —The purpose of such policy is to prevent the establishment of 
more transport enterprises than can be supported by available or 
anticipated traffic. The single authority would be in a position to 
eliminate destructive competition not only within each form but also 
between or among the different forms of transportation. The proposed 
authority should be empowered to set the over-all pattern of transport 
competition, determine when and where new transport facilities are 
needed and the conditions under which the concerns occupying the 
field may operate for traffic. 

It would be the responsibility of this authority to select the essen- 
tial routes to be operated within the country and abroad. Generally 
speaking, it would be the task of this authority to draw up sound policy 
of the nation as to transportation and to see that it is applied intelli- 
gently. Moreover, such consolidation would supply a going organi- 
zation capable of assuming immediate responsibility for administering 
a wartime transportation program. It would also provide a continuing 
and authoritative source of information for the legislative and execu- 
tive branches of government concerning the financial and operating 
position of the several transport agencies and the adequacy of the total 
transportation plant to meet the needs of commerce and national se- 
curity. There would be placed in the new body only those responsi- 
bilities and functions that have an affirmative bearing on the main- 
tenance of an adequate national transportation system. Authority and 
responsibility would be delegated to four Deputy Ministers: in charge 
of water transportation, highway transportation, railroad transporta- 
tion and civil aviation. 

As to the instrument for the control of civil aviation, distinction 
first should be made clearly between economic and promotional regu- 
lation on the one hand and technical and administrative activities on 
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the other. To this end, we propose the creation of a board which 
would be the responsible body for the economic and promotional regu- 
lation pertaining to civil aviation. Technical and administrative ac- 
tivities would be left to the Civil Aviation Department. 


COMPOSITION AND FUNCTIONS OF THE PROPOSED CIviL AVIATION BOARD 


Importance of the compostion of the Board: As this question im- 
presses itself upon my mind the character, the capacity, the wisdom 
and the selection of the men is everything. Unless the government 
can provide the Board with men of the right stamp, men of independ- 
ence, of character, of firmness and of fairness, men who have experi- 
ence in business, experience and knowledge of the economics of air 
transportation, experience in aviation law; unless the government can 
provide the Board with such members, we cannot look with any hope 
toward successful operation of the Board. 

The government has to give to these men such tenure as will invite 
the men that we want to come and take the seats upon this Board. 
The government has to give them a tenure long enough to induce 
them to give up any business in which they may be engaged and 
which may be profitable. In this connection we may say that the most 
efficient work would be obtained from the Board if the members 
were appointed on the same tenure as judges. A life tenure would 
mean a continuity of regulative tradition. It would also mean that 
the dignity and security attaching to the life tenure would permit the 
Board to obtain a high order of ability which could not be obtained 
in the case of a short tenure. 

Thus, it is clear that the Board should have an efficient and com- 
manding personnel, that the tenure of office of the Board should be 
sufficient to attract men of the highest calibre, and that the selection 
of the men is everything inasmuch as the jurisdiction of the Board 
would cover a wide field. 

The next point of importance is how many members should con- 
stitute the Board. Should they be eleven as cn the existing Board, or 
should they be less? In answering this question, we should be guided 
by the experience of other countries in this field. The experience of 
the United States of America points to the conclusion that the exist- 
ence of a board equipped with five members is able to perform its 
work efficiently. We could add that if the Board were composed of 
members well paid by the government, it would be to its advantage 
that the Board be composed of four or five members. 


Functions of the Proposed Civil Aviation Board: (a) The Board 
should be the chief instrument for the control of civil aviation with 
respect to all matters relating to economic regulation and certain other 
activities, e.g. drafting of rules. This will eliminate the confusion of 
responsibilities existing under the Supreme Board of Civil Aviation 
Act and provide a more clear-cut and effective plan of organization 














EGYPTIAN AVIATION LAW AND POLICY 439 


for the agencies. (b) It should be the function of the Board to exam- 
ine the efficiency of air carriers. Issue of convenience and necessity 
certificates to air carriers which are fit and able to perform such trans- 
portation properly. The Board should be empowered to modify, sus- 
pend or revoke such certificates. (c) Permits to foreign air carriers 
should be issued by the Board. (d) The Board should maintain closer 
regulation over the question of rates. (e) The Board should have the 
responsibility of making a survey of the existing system of airports 
and should present to the Civil Aviation Department definite recom- 
mendations as to the construction, improvement, development, opera- 
tion of maintenance of a national system of airports. (f) The direct 
and indirect financial aid given to air lines should be under the 
constant control of the Board, and subject at all times to revision as 
technical improvement, changes in operating conditions, or the needs 
of the particular territory served may require. The formulas under 
which aid is extended should be such as to encourage good manage- 
ment and technical progress, and to stimulate rapid evolution towards 
complete self-support and independence of public aid. (g) It should 
be the duty of the Board to require periodic financial and operating 
reports from all air lines, to examine their status at suitable intervals, 
and to make public record of such reports. (h) Adoption of the prin- 
ciples which should be followed by Egypt in concluding bilateral 
agreements with foreign countries. Moreover, the Board should be 
empowered to see that the provision of such agreements, are diligently 
carried out. 


PROPOSED AIR CARRIER ECONOMIC REGULATION 


No air carrier should be permitted to engage in any air transporta- 
tion unless there is in force a certificate issued by the Civil Aviation 
Board authorizing such carriers to engage in such transportation. The 
Board should be the competent authority to issue the certificate of 
public convenience and necessity to the air carriers, if it finds that the 
applicant is fit, willing and able to perform such transportation prop- 
erly, and to conform to the provisions of the laws, rules and regula- 
tions of the country, and requirements of the C.A.B., and that the 
transportation is required for public convenience and thorough neces- 
sity, otherwise such application will be denied.‘ 

An applicant for a certificate of public necessity and convenience 
must assume the burden of proving to the Board that he is “fit,” wil- 
ling, and able properly according to the provisions of aviation legisla- 
lation. He must also satisfy the Board that “the proposed service, to 
the extent to be authorized by the certificate, is or will be required by 
the present or future public convenience and necessity.” 


An applicant for a permit to conduct contract carrier operations 





6Inspired by the text of the Civil Aeronautics Act of 1938 of the U.S.A. 
(United States Government Printing Office, Washington, 1940), particularly 
Title IV—Air Carrier Economic Regulation, p. 17. 
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must also demonstrate fitness, willingness, and ability to perform the 
contract services proposed, and that the operation “to the extent 
authorized by the permit, will be consistent with the public interest, 
and the national transportation policy declared by the laws of aviation. 
The policy with respect to the inauguration of new services, would be 
whether the new operation or service will provide a useful public 
service, responsive to a public demand or need, whether this purpose 
can and will be served by the applicant in a specific operation without 
endangering or impairing the operations of existing carriers, contrary 
to the public interest. The Board, upon petition or complaint or 
upon its Own initiative, may alter, amend, modify, or suspend any 
such certificate, in whole or in part, if the public convenience and 
necessity so require, or may revoke any such certificate, in whole or 
in part, for intentional failure to comply with the provisions of the 
laws, rules and regulations in force in Egypt.’ 

The policy of the government should be to support and assist 
Egyptian air lines in their relations with foreign governments. It 
should be considered as in the public interest to regulate and control 
foreign air lines entering Egypt with the purpose of securing for 
Egyptian air lines equality of opportunity in foreign countries. No 
foreign air carrier shall operate to or through the Egyptian territory 
unless there is in force a permit for such operation issued by the Board. 

The most critical question confronting the government and the 
aviation industry is whether our international aviation shall be con- 
ducted by a single company or by a series of companies. In other 
words, should the government allow any person whomsoever to con- 
duct a regular line of aircraft for commercial transport. Both eco- 
nomic and political considerations must be weighed in deciding where 
the national interest lies between the monopolistic and the competi- 
tive paths. The economic arguments used for the competitive develop- 
ment of our international air lines are those which competition 
develops generally: 

(1) Competing lines are impelled to conduct their operations with 
maximum efficiency, both with respect to costs and to regularity and 
adequacy of service. (2) In a branch of transportation where the 
public must be persuaded to adopt new travel habits, competition is 
said to be the most successful builder of traffic; with the larger volume 
of traffic unit costs decline and rates can be lowered. Of course, the 
lower the rates, the more successful competition can be in developing 
a large volume of traffic. (3) The competitive development of inter- 
national air lines, either as alternative routes or as parallel operations, 
gives the country an element of insurance against the loss of its inter- 
national operation should economic misfortune require one company 
to suspend its operations. In short, we could say that the fundamental 
argument for the extension of competition is that ultimately it is the 





7 Ibid. 
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most effective stimulus to improvement in service and lower operating 
costs. 

In answer to these arguments, we could say that there will be 
sufficient foreign competition to provide such stimulus. A larger and 
stronger air line which would result from concentrating the operation 
in a single company, would be less likely to have to suspend operations 
as a result of accidents or other misfortunes. Moreover the cost of 
supporting international air operations has been used as an argument 
for having one chosen instrument. Inasmuch as most international 
operations have in the past been supported by public funds and will 
for a time continue to be dependent upon grants from the public 
treasury, it is argued that the taxpayers’ money will be saved if inter- 
national air operations are conducted by'‘a single company. In any 
comparison between the relative economics of monopoly and competi- 
tion, it must be remembered that the costs (the so-called wastes) of 
competition are apparent and readily identified, whereas the wastes 
of monopoly are concealed. The higher costs of maintaining two 
overhead tsaffs and duplicating traffic offices can be readily measured 
and are an obvious target for criticism. 

The attraction of capital is another argument advanced for the 
concentration of international operations in a single organization. If 
Egyptian international aviation must meet the competition of sub- 
sidized government-owned foreign air lines, it will be difficult to 
persuade investors to invest their funds in what must inevitably be a 
risky enterprise. Thus, it is argued that the risk can be minimized by 
avoiding competition between Egyptian air lines. 


Inasmuch as Egypt is forced to compete with strong nation blocs, 
it will probably be to its best advantage to maintain a policy of allow- 
ing its foreign air transportation to be carried out by a single organi- 
zation. Such policy could not be achieved except by an express pro- 
vision in the new Code as the present legislative policy of Egypt is one 
of competition. There should be a specific provision to the effect of 
creating a body corporate with the name “Misr Overseas Aviation 
Company.” The purpose of the corporation shall be to operate as an 
air carrier in foreign air transportation and to provide transportation 
by air throughout the world, under the Egyptian flag, for persons, 
cargo and mail. No air carrier except “Misr Overseas Aviation Com- 
pany” shall be authorized by any certificate to operate in foreign air 
transport. The proposed Civil Aviation Board may by order require 
the corporation to make any extensions of its services, or to establish 
and provide any new service if it sees that this is in the public interest. 
If the Board requires the corporation so to extend its service or to 
provide new service, it shall issue its order making such requirement 
only under such conditions as will guarantee to the corporation a 
reasonable compensation for the service it is so required to perform.® 





_  8§Since 1952 there has been only one company, “Misr Airlines,” operating the 
internal and international air services. 
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If Egypt should choose to concentrate its international air opera- 
tions in a single company, a second series of problems would arise. 
Shall the single company be financed by private or public capital? 
Shall the government participate in the management of the corpora- 
tion? Shall other transportation interests be permitted to participate 
in the ownership and control of the international air line? 

While there has been a definite trend toward government owner- 
ship of railroads, the evidence nevertheless still points to the greater 
efficiency of private ownership and management in air transport. 
Contemporary opinion, both within and without the government, 
does not suggest that the Egyptian government will] deliberately adopt 
a policy of government ownership of its international operations. 
Yet public ownership and operation may come as the unforeseen con- 
sequence of other aspects of national aviation policy. Heavy and 
increasing government financial support to international air lines 
would lead successively to government ownership of air line securities 
and to active participation in the management and operation of air 
lines. The question of private or government ownership like other 
questions relating to international aviation, cannot be settled once 
and for all at the present stage of the industry's development. Unfore- 
seen circumstances may make government ownership the only form 
of organization consistent with the public interest in adequate inter- 
national air transport. 

Many proposals have been forthcoming as to the interests which 
should be invited to participate in the ownership of the single com- 
pany. One of these proposals is to invite all forms of transportation, 
the railroads and steamship companies as well as the domestic air 
line, to invest in the international operation. The first argument that 
might be advanced for such a community company is that adequate 
capital would be assured to promote the development of international 
operation. 

The entrance of shipping companies into air transportation raises 
urgent questions of policy in Egypt nowadays as they are exerting 
themselves to be allowed to operate air lines. In our case, it is doubt- 
less true that the air lines require the financial backing which shipping 
capital can supply. The opening of air transportation to the shipping 
interests would, in the short run, result in the investment of more 
capital and the development of more air service than could otherwise 
be expected. The fundamental arguments against this system are 
concerned with the long-run consequences of shipping control of air 
transport. It is argued that any dominance of international air trans- 
port by shipping interests is viewed with grave misgivings by those 
who realize that the new air transport industry requires imagination 
and vision to deal with new problems which are scarcely analogous 
to those in which shipping management is experienced. Furthermore, 
it is rightly submitted that shipping industry in Egypt has not reached 
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the stage of endowing other industries, it is still in need of attracting 
more capital to help it to carry its own business efficiently. It would 
be unwise to open the air transport industry to the shipping companies. 
The new Code should contain a provision to the effect that the owner- 
ship of a stock in air lines by corporations engaged in other activities 
of transportation should be prohibited. 


Subsidy Support 


What policies should the country follow regarding subsidies to 
aviation enterprises? What measure of financial assistance will be 
necessary to enable the Egyptian air lines to carry on their activities 
successfully? What use of subsidies will serve to support an economic 
framework within which competition may stimulate progress, assure 
safe and adequate service, guarantee efficient operations, promote 
low costs for air services, and encourage the widest possible use of 
this newest form of transportation? The Egyptian government cannot 
look with indifference upon the subsidy policies adopted by foreign 
countries, if it wishes to influence the legal and economic frameworks 
within which our international and national aviation shall operate. 

Three principles should guide the Egyptian government in giving 
financial assistance to our air carriers. First, the government should 
avoid starting subsidy wars by refraining from using those forms of 
financial assistance which may provoke retaliatory subsidies. All 
subsidies should be specific and open, for hidden subsidies inevitably 
give rise to international friction and distrust. The second principle 
to be observed in giving financial assistance to air lines is that such 
support should take the form of relieving the air lines of a part of 
their fixed or overhead costs. Third, if it should be necessary for the 
government to give financial assistance to international air lines to 
offset differences in the level of operating costs, such financial assistance 
should be as specific as the conditions of the industry permit. Similarly, 
the government may give financial grants to research institutions and 
help the establishment of aircraft manufacturers. 

We may conclude that it should be the policy of the Egyptian 
government to maintain a position of world leadership in air trans- 
port, and to lend such aid as may be necessary to insure that the 
most modern and efficient equipment and methods shall be applied 
on Egyptian domestic and foreign air lines. Moreover, the policy of 
Egypt should be to support and assist Egyptian air lines in its relations 
with foreign governments. 

It should be provided by legislation that: (1) Direct government aid 
should not as a matter of course be extended to all air lines having 
certificates of convenience and necessity, but only to such air lines as 
are deserving of such aid in the public interest. (2) The direct 
financial aid given to air lines should be under the constant control of 
the Board, and subject at all times to revision as technical improve- 
ment, changes in operating conditions, or the needs of the particular 
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territory served may require. The formulas under which aid is 
extended should be such as to encourage good management and tech- 
nical progress, and to stimulate rapid evolution towards complete 
self-support and independence of direct governmental aid. (3) Air 
lines should be made eligible as railroads now are, for loans from 
the government. 


AIRSPACE SOVEREIGNTY IN EGYPT 


The basic principle of international aviation law is that the air 
space has the same legal status as the surface of the earth beneath it. 
Air space over the land areas, inland waters, canals, bays or gulfs under 
national sovereignty and territorial waters of any State, is part of the 
national air space of such State. 


The non-adherence of Egypt to the Paris Convention had nothing 
to do with the acknowledgment of the principle of air space sover- 
eignty enunciated by the said convention. In other words, the non- 
adherence was not due to any refusal by Egypt to accept the doctrine 
of air space sovereignty—quite the contrary. Through separate practice 
and statutes, Egypt insisted on air space sovereignty and its consequent 
right to admit or exclude foreign aircraft from her territorial air 
space. By way of example, Imperial Airways Company and KLM 
were permitted to fly to or through Egyptian territory only after 
applying for an authorization from the Egyptian government. A 
conditional authorization was issued to each of these companies in 
the period 1931-1933, fixing the route of flight and designating the 
aerodromes to be used by them in landing and taking off. 

Also, every recorded official act of Egypt has indicated its complete 
acceptance of the doctrine of air space sovereignty and its insistence on 
its right as a sovereign State, as against foreign nations to determine 
whether the aircraft of such foreign nations may be admitted to or 
excluded from use of the air space over Egyptian territory. 

A primary step was taken toward the control of flight in Egypt. A 
law was issued on March 24, 1920, to the effect that the establishment 
of aerodromes is a government monopoly. By implication, no aircraft 
was permitted to land or take off except on and from these aerodromes. 
Accordingly, they had to obtain prior permission from the government. 
On the 23rd of May 1935, a law was passed enunciating the principle 
of air space sovereignty over Egyptian territory. Article 1 of the said 
law provides that: 


“The State has complete and exclusive sovereignty over the air 
space above its territory. The territory of the State shall be 
deemed to be the land areas and territorial waters adjacent 
thereto.” 


This delay could not be construed in contrario, to the effect that Egypt 
had not recognized the principle of air space sovereignty before 1935. 
The only reason justifying this delay, in incorporating the binding 
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obligation of the principle of air space sovereignty into its legislation, 
was due to the fact that the civil aviation authorities were trying, 
since 1929, to codify aviation rules in one code. Inasmuch as they 
were confronted by many obstacles in completing the code and in 
view of the rapid development of air transport in Egypt, they aban- 
doned the idea of codifying aviation rules in one code and started 
issuing separate laws for each case. 


The principle of absolute sovereignty, confers upon the State 
exclusive power to regulate flight within its atmosphere. The pre- 
rogatives which the State possesses are founded on two principles: 
(1) That of permitting, refusing or withdrawing authorization to fly 
in the air space subject to its sovereign control. (2) That of demand- 
ing that all aircraft flying in its air space conform to the laws, rules 
and regulations of the country flown over. It is from these two aspects 
that the juridical status of the Egyptian flight space should be studied. 
Accordingly, we shall distinguish between the status of: 1. Egyptian 
aircraft; 2. Foreign aircraft. 


EGYPTIAN AND FOREIGN AIRCRAFT 


According to the Air Navigation Act of the 27th of May, 1935, no 
Egyptian aircraft is permitted to fly within Egyptian territory except 
by a prior permission from the Ministry in charge of civil aviation. 
In addition to this permission, a special (conditional) authorization 
is required if the aircraft is engaged in transportation of passengers 
and cargo for remuneration or is used for training, or any other 
aviation activity for remuneration. This authorization is personal to 
the owner of the aircraft: it would be invalid in case of change of 
ownership. The authorization would be for a fixed time or a fixed 
number of flights. Furthermore, the above-mentionel Air Navigation 
Act provided that Egyptian aircraft are required to have a prior 
authorization from the Minister in charge of civil aviation to fly 
abroad. The Minister in charge of civil aviation is empowered by 
the Act to suspend for a certain period or to withdraw any authoriza- 
tion if he sees that it is in the public interest. 

As to foreign aircraft which are registered in the Egyptian register 
and which are entitled to have registration marks but not nationality: 
they are subject to the above mentioned requirements—except that 
they are not permitted to ask for an authorization to fly abroad. 

Broadly speaking, before and after the Second World War, foreign 
aircraft, whether engaged in scheduled or non-scheduled flight, whether 
Operating on a commercial or non-commercial basis, have been re- 
quired to have a prior permission to operate to or through Egyptian 
territory. Before 1935, foreign air carriers operating on a regular 
schedule were treated on the same basis as any foreign company 
applying to exercise commercial activities in Egypt. They applied 
directly to the government and got a conditional authorization from 
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the Council of the Cabinet. Such was the case with the early air 
carriers operating to and/or through the Egyptian territory (KLM, 
Imperial Airways) . 

With the passage of the Air Navigation Act of 1935, all foreign 
aircraft were required to have a prior permission from the Ministry 
in charge of civil aviation, in order to operate to or through Egyptian 
territory. The practice in Egypt as to scheduled foreign air carriers, 
has been based on the grant of a temporary permission for six months, 
renewable if the case warrants such a renewal. As to non-scheduled 
air carriers, the conditions of the authorization vary to suit individual 
cases. All foreign aircraft have been required to apply for the authori- 
zation through their respective governments. The reason for such 
procedure was to guarantee that Egyptian aircraft in foreign countries 
would be treated similarly, ie. that reciprocity of authorizations be 
ensured. 

Through ratification of the Chicago Convention, Egypt assumed 
obligations on the international level. ICAO notified its members 
that: “As from October 15th, 1947 .. ., all aircraft of Contracting 
States which are members of the International Civil Aviation Organi- 
zation, being aircraft not engaged in scheduled international air serv- 
ices are permitted to make flights into or in transit non-stop across 
Egyptian territory and to make stops for non-traffic purposes without 
the necessity of obtaining prior permission.” Scheduled air carriers 
were required to have a prior permission as was the practice previously. 

Due to the troubles which took place in Palestine in 1948, these 
rules were changed. An ICAO notice issued on the 17th of May, 
provided that: (1) No private aircraft will be allowed to enter or 
fly through Egyptian territory. (2) All aircraft engaged in the carriage 
of passengers, cargo or mail for remuneration or hire on other than 
scheduled international air service shall not enter Egyptian territory 
without special permission from the Ministry of National Defence. 
This permission will be required whether the aircraft stops in Egypt 
or not and whether its stop is for traffic purposes or not. (3) Scheduled 
international services having obtained prior permission from the 
Egyptian government to operate to or through Egypt will continue 
their operations on condition that their route does not include a stop 
in Palestine on their way into or out of Egypt. (4) The earlier 1947 
notice was cancelled. The legal basis of the notice which is still in 
force, is article 89 of the Chicago Convention. This article provides 
that in case of war, which is still in existence between Egypt and the 
so-called Israel, the provisions of this convention shall not affect the 
freedom of action of any of the Contracting States affected, whether 
as belligerents or as neutrals. 

In a letter from the Council Representative of Egypt to the Sec- 
retary General of ICAO, dated 21, Nov. 1950, it was indicated that 
Egypt would be willing to adopt rules for the entry of foreign non- 
scheduled flights along more liberal lines. In substance, the letter 
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outlined the following regulations, conditions or limitations that 
might be imposed by the Egyptian government in regard to non- 
scheduled commercial flights of foreign aircraft: 


A. Aircraft engaged in the carriage of passengers, cargo or mail for 
remuneration or hire on other than scheduled international air serv- 
ices, shall have the privilege of taking on or discharging passengers, 
cargo or mail without prior permission. 


1. Freedoms: Only 8rd and 4th freedom traffic to be carried. 
2. Ownership: To enjoy the privileges mentioned, substantial 
ownership of aircraft operated and effective control of operations 
should be vested in nationals of the Contracting States in which 
aircraft are registered. 3. Load Carried: (i) in case of passengers: 
“Pure Charters” can always enjoy the privilege in question. These 
are the cases of aircraft entirely chartered for a specific act of 
transportation by a single customer; all passengers belonging to 
one same group-classification of people, i.e. football team, opera 
troupes, etc. (ii) in case of freight: when freight carried consists 
of one consistent category of freight, i.e. fruit, meat, engineering 
equipment. 4. Route flown and adequacy of scheduled services: 
cases where route flown is not covered by any existing scheduled 
services. 


B. Any other type of operation not fulfilling conditions (1), ( 
(3) and (4) will require prior permission. 


(To be continued) 


2), 
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RECENT ADDRESSES 
GOVERNMENT POLICY FOR AIR TRANSPORTATION* 


By C. R. SMITH 


President, American Airlines, Inc. 


HE members of this association and all other citizens have a primary 

interest in making sure that transportation is prepared, now and at all 
times in the future, to shoulder its part of the responsibility for national 
defense. I would like to talk with you about the civil air fleet and about 
its integration with the national defense program. I would like to speak 
briefly about military air transportation. But, the principal purpose of this 
discussion is to make the point that the maintenance of strong civilian air 
lines is the best way to provide reserve air transportation capacity for 
wartime requirements, and to urge that government policy have that 
objective. 

The nation’s air transportation system and fleet must be developed with 
a dual objective; to provide civilian air transportation service in time of 
peace and to share the necessary defense obligations in time of war. That 
dual objective must be a positive factor in government policy, for the 
reason that cumulative experience supports the conclusion that a high 
proportion of the air transportation capacity needed for national defense 
can be provided, on the most economical and the most effective basis, by a 
strong civilian air line system. 

Air transportation capacity of real military value is capacity in being — 
organized and ready for operation before hostilities. Airplanes to be 
constructed after hostilities start may have little effect on the outcome of 
another war. We had no long-range air transport reserve at the beginning 
of the last war; we had to build our fleet during the war. Time for that 
will not be available again. 

The air line fleet is a strong fleet. At the end of 1954 the United States 
air lines will be operating more than 1,300 transport aircraft, an increase 
in number of more than 200% from the 415 aircraft in service on July 15, 
1945. But more important—when we assess their potential military value— 
629 of the 1,300 airplanes will be four-engined, long-range aircraft .. . 
629 long-range aircraft at December 31, 1954, compared with 14 long-range 
aircraft in the civilian fleet on July 15, 1945; a remarkable record of progress 
and increased strength. 

The number of nonstop coast-to-coast schedules operated by the domestic 
air lines in 1954, and the increasing distances flown by the overseas carriers, 
indicate the ability of this modern air fleet to move men and material over 
long distances without intermediate landings for fuel. From a military 
standpoint, the increased efficiency of the new aircraft is as important as 
the increase in number. 

Three hundred of the 629 long-range transports are formally dedicated 
to the Civil Reserve Air Fleet, organized under the national defense program 
by the United States Air Force and the air lines. The program has the 
objective that the entire capacity of this allocated fleet will be available 
within 48 hours in the event of war. A higher proportion of the total fleet 
can be devoted to that purpose in event of greater need. 








* Address before The National Defense Transportation Association, Pitts- 
burgh, Pennsylvania, October 27, 1954. 
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MILITARY AIR TRANSPORTATION 


According to the record as I know it, the relative progress of military 
air transportation since the war is less encouraging; the order of priority 
for air transportation in the military budget has not been high. At the 
end of the war, with its experiences and lessons fresh in our minds, we 
hoped we would soon have a military program which would include: 


1. An aggressive program for the development of more efficient 
power plants, especially designed for the needs of long-range 
transportation. Progress in this field has been disappointing. 
There are a few aircraft in the service equipped with turbine- 
propellor engines, but none, so far as I know, in the day-to-day 

_ operation. We very much need a high-efficiency turbo-prop 
power plant of modern design and in production. 

2. A similar program for the development of more efficient aircraft 
types, built around better power plants, to provide maximum 
range, economy and load-carrying capacity. The military trans- 
port types which have been developed are not impressive; 

8. The retirement of obsolete types from the military fleet, with 
modern replacement. Some of this has been done, but too high 
a proportion of the fleet is still of obsolete types. 


The military services are constantly faced with a multitude of urgent 
requirements, and it is difficult for an outsider to be sure about the priority 
which an individual requirement should have. But certainly it is fair to say 
that the rate of progress has been much less than we have expected. Air 
transportation should have better attention in the military program. 


Civiz AIR POLICY 


Strong civilian air lines are essential to the national economy and to 
the national security. What government policies will reasonably assure 
that? 

For twenty-five years it has been the policy of the United States to 
encourage and aid the development of civil aviation, for good reasons of 
national interest. That policy was last stated in the Civil Aeronautics Act 
of 1938. The growth of civil aviation under the wise provisions of that 
Act has provided the keystone for the imposing structure of civil aviation 
of today. The policies of the Civil Aeronautics Act were sound and 
sufficient for 1938. But fifteen years have since intervened; fifteen years 
of technical progress and of good economic opportunity. Do these policies 
and their administration fit adequately the situation of 1954? 

As an aid in that evaluation, we have welcomed a statement of policy 
prepared by the Air Coordinating Committee and approved in principal 
by the President, May, 1954.1 The President said then: “The committee 
has accomplished this task in a fashion which could make its report a 
milestone in the progress of American aviation.” That can be so, if the - 
principal policies of this report can and will become a part of the day-to-day 
administrative policies of the Federal regulatory agency. 

About civil air transportation the report says this: “The goal of Federal 
policies should at this time be directed to the development of economically 
healthy carriers capable of financing with private resources their own 
continuing growth.” 

In my opinion, the principal trunk line carriers demonstrated the ability 
to be self-sustaining some years ago. With sound policy and regulation, 
they will continue to do so. For the trunk line industry as a whole, without 


1See, 21 Jrt. Air LAw & Com. 212 (1954). 
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individual exception, that goal is a possibility which may lie immediately 
ahead. For the overseas carriers and the local service carriers, the prospect 
for self-sustaining status, without government air, is more distant. 


Overseas Air Carriers 


The history of United States maritime operation provides good reason 
for the conclusion that United States participation in overseas air operations 
can be continued only with subsidy support. The basic conditions of overseas 
transportation, surface and air, are similar. You are familiar with the 
details of the similarity. We cannot plan that our overseas air transportation 
will soon be self-sustaining. We should be able to plan that the total of 
necessary subsidy can be very much reduced, and that this can be done in 
the near future. 

We have made some mistakes in our policy for overseas air transporta- 
tion. One of them is that we have subsidized United States carriers to 
compete directly with each other, often on similar or identical routes, while 
at the same time they have met the competition of foreign flag operators. 
This policy has proven to be wasteful. Looking back it seems sensible 
to conclude that it has provided few benefits. We would be better off had 
we never started on that basis. But that is history; the job ahead is to have 
a system which will produce a better result. 

The policy urged by the committee, involving the elimination of wasteful 
duplication, has been attacked as being one which will lead to monopoly and 
to the “Chosen Instrument.” Certainly, if it is made effective, it will lead 
in some cases to the designation of a single United States carrier on an 
individual route, for that is the sense of the recommendation. 

However, I find no support in the language of the report for a conclusion 
that a world-wide “Chosen Instrument” for United States overseas air 
commerce has now or will have government support. The effort to sanction 
a “Chosen Instrument” was laid to rest by the Congress and Federal Govern- 
ment many years ago, and I believe it impossible to revive. 

I do believe that one criticism of this section of the report is warranted: 
The report says that the existing system should not be continued, but it 
does not spell out clearly the alternative system which it would recommend. 
That undefined area leaves the report open to the suspicion that the “Chosen 
Instrument” might be an alternative. That, I believe, is not the intention 
of the committee. To allay that fear, the committee should finish its job, 
saying specifically what it is “for” as well as what is “against” in the 
organization of overseas air routes for the United States. 


Local Service Air Lines 


I cannot agree entirely with the recommendation of the report about 
the disposition of the local service air lines, and I believe that it will find 
little support among the communities served by the local carriers. The 
report does not directly recommend that the local service air lines should be 
taken over and operated by the trunk air lines, but the tenor and language 
of the discussion seems to justify a conclusion that this is the intention. 
And I believe it is the interpretation of the average local service carrier that 
this end result may be in prospect for it, if the recommendation of the 
Report should be accepted. 

Based on cumulative experience these conclusions seem justified : 


1. Local air service will continue to operate, for in principal part 
it is reasonably required by public convenience and necessity ; 

2. Local air service, even with the utmost of economy, cannot now 
be self-sustaining ; 
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3. There is no proof that local air service can be provided more 
economically by the trunk lines than by the local service 
specialists ; 

4. There is no proof of benefit in transferring the loss of local 
service operation from one segment of the industry to another; 

5. There will be no local service of consequence unless there con- 
tinues to be some government aid; 

6. For the time being at least the best policy is to continue the 
local air services on an independent basis. 


It is no news, of course, that local air service cannot continue without 
some government aid. That was well-known and recognized at the time 
the local service carriers were certificated. How long it would take to get 
them on a self-sustaining basis was a matter of conjecture then, and it 
remains so today. But I believe that the progress which that part of the 
industry has recorded gives reasonable hope that the subsidy can be sub- 
stantially reduced in the next several years and ultimately at least the 
stronger segments of the business can achieve self-sustaining status. 

The local service carriers are well impressed with their responsibility 
to operate with economy and to increase their revenues from sources other 
than the government, and they are working diligently toward that end. 
Instead of wiping out the local service industry we would be better advised 
to aid them in discovering other methods which will increase their self- 
reliance. Several very tangible recommendations in that area have been 
advanced in this report and they will receive the attention which they 
deserve, on the part of the carriers and on the part of the regulatory agency. 
There are many hopeful signs that the local service carriers are going in 
the right direction. They should be encouraged to continue and their 
opportunity should not be foreclosed. 


The Trunk Air Lines 


The report recommends: “Plans should be developed for the consolida- 
tion of trunklines into a more limited number of systems, capable of self- 
sufficient operation—.” ; 

The objective of this recommendation is that trunk line operation shall 
be free of subsidy, now and in the future. This recommendation presupposes 
that the total of trunk air line service in the United States can be operated 
with profit, without mail subsidy and without delay, if the total of the trunk 
line routes and services are merged into logical operating systems. 

That can be done, and I am of the opinion that most of those in the 
industry believe it should be done. You cannot successfully dispute the 
implied conclusion of the report: that the total of trunk line service in the 
United States can be self-supporting, if all of the routes and services are 
merged into logical operating systems. 

Then, you are entitled to ask, why is that not being done? It is not being 
done for the reason that the Civil Aeronautics Board seems inclined to 
guarantee the continued existence and solvency of individual corporate 
carriers. It is not being done for the reason that such a policy removes the 
usual economic justification for merger. 

Corporate consolidations come about through agreement by the owners, 
the stockholders, that there is good reason—usually good economic reason 
—for merger. However, if the Civil Aeronautics Board administers the 
subsidy provision of the Act as a government guarantee for the continued 
existence of individual corporations there is little reason for the owners 
either to propose or to consider merger of their property. 

The report says this: “The government’s main interest in subsidizing 
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air transportation is to assure service adequate for the public and national 
interests rather than to preserve any individual carrier.” 

That it was the intention of Congress that this policy should prevail 
seems quite clear. Section 406 (b) of the Civil Aeronautics Act, popularly 
known as the “need” section of the Act, says: “and the need of each such 
air carrier for compensation for the transportation of mail sufficient to 
insure the performance of such service, and, together with all other revenues 
of the air carrier to enable such air carrier under honest, economical and 
efficient management, to maintain and continue the development of air 
transportation to the extent and of the character and quality required for 
the commerce of the United States, the Postal Service and the National 
defense.” The emphasis is my own. 

The constant reiteration of “the air carrier” and “such air carrier” in 
this section has been taken by some to mean that Congress intended to 
guarantee the continued existence and solvency of individual air carriers. 
But that position falls flat when it is considered that no subsidy is to be 
paid except where it is proved that the service to be subsidized is required 
by the national interest at the time the subsidy is paid. There seems to be 
a growing tendency in government to apply that provision as though it 
said that a subsidy should be paid to any needy carrier that holds a certificate 
of convenience and necessity, regardless of whether the subsidized service 
is required by the national interest, unless it is shown that the need arises 
from dishonesty or from uneconomical or inefficient management. Such an 
application would ignore the most important phrase in the subsidy section 
of the statute and attribute an absurd intention to Congress. 

Certainly Congress never intended that airline management was to have 
its mistakes underwritten by the taxpayer short of a positive showing of 
dishonesty or inefficiency, faults which are often difficult to prove. All that 
the Act said, and all that it meant, was that only so long as, and only to 
the extent that, a particular service is required by a definite showing of 
public interest will the taxpayer be expected to step in and aid when 
necessary. Under the law as written by Congress, is there any possible 
justification for subsidizing individual corporations in the trunk line indus- 
try if the total of trunk line routes and services can be operated with profit, 
without subsidy, if properly arranged into logical systems by merger? 

The conclusion of the Committee, that the total of trunk line air service 
requires no subsidy, cannot be disputed. A re-statement of that premise 
might be this: 


1. The domestic trunk air line system can be self-supporting if the 
total of the routes and services are merged on a logical basis; 

2. The necessary mergers will not come about if the “need” section 
of the Civil Aeronautics Act.is to be interpreted as a guarantee 
of the continued existence and solvency of individual corpora- 
tions; 

3. Either the “need” section of the Act should be interpreted and 
administered in keeping with the evident intention of Congress, 
or else the “need” section of the Act should be amended by Con- 
gress so as to be inapplicable to domestic trunk airlines. 


That policy would provide a new standard of management efficiency; it 
would improve the quality of the public service, and it would result in 
substantial savings to the government. 


SUMMARY 


In essence, this report of the Air Coordinating Committee seems to me 
to say: The government of the United States, in the national interest, has 
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provided mail subsidy for some domestic trunk air carriers, in one form or 
another, for twenty-five years. That segment of the industry has now 
reached a potential economic status which will permit it hereafter to operate 
without that support, provided that the routes and services are merged into 
logical operating units, and provided there is sound regulation of the merged 
operation. That is a desirable objective in the national interest, and it can 
and should be made effective. 

In the overseas field there has been wasteful duplication of services on 
some of the international air routes, with consequent increased and unneces- 
sary cost to the national government. A different policy will provide an 
adequate service with a substantial reduction in cost to the taxpayer. There 
should be a different policy and the details of it should be explored and 
recommended. In the field of local air service, methods must be found for 
the reduction in the cost of this service to the government. These objectives 
are, in my opinion worthy ones. They can and should be accomplished. 
Chairman Robert B. Murray, Jr., and his associates on the Air Coordinating 
Committee have done a constructive service to aviation and to their country. 
They deserve our congratulations, our good wishes and our support. 





USE AND ABUSE OF CIVIL AERONAUTICS BOARD 
INVESTIGATION REPORTS IN CIVIL ACTIONS 
ARISING OUT OF AIRCRAFT ACCIDENTS 


By PAYNE KARR 


Member of the Bar of the State of Washington. 


O OCCASION has ever ariesn for me to “use” a Civil Aeronautics 
Board report in civil litigation, but as one who has been the victim of 
“abuse” by opening counsel in my adversary’s use of such a report which 
was adverse to the airline I represented, perhaps I am qualified to discuss 
this subject.! 

Before we review the judicial decisions which interpret the statute 
prohibiting the use of such reports in civil litigation, a brief background of 
federal regulation of aircraft operation, and governmental investigation of 
airplane accidents, may be helpful. 

Like Jack Webb of radio and television fame, the Bureau of Safety 
Investigation of the Civil Aeronautics Board is one federal agency dedicated 
to the purpose of getting “all the facts, just the facts” whenever an aircraft 
accident occurs. It was established under the authority of the Air Commerce 
Act of 1926 (49 U.S. Code 171) and the Civil Aeronautics Act of 1938 
(49 U.S. Code 401) as amended. Some change in organization resulted from 
the Reorganization Plans III and IV (1940). 

The Civil Aeronautics Board is responsible for economic regulation of 
air carriers, the adoption of Civil Air Regulations and the operation of the 
Bureau of Safety Investigation. Through the C.A.B. and the Administrator 
of Civil Aeronautics is exercised federal control over domestic air carriers 
which was described as “intensive and exclusive” by the United States 
Supreme Court in Northwest Airlines vs. Minnesota, 322 U.S. 292. The 
function of investigating aircraft accidents is that of the Bureau of Safety 





1 Editor’s Note: For an earlier discussion of this subject in the JOURNAL see 
Simpson, “Use of Aircraft Accident Investigation Information in Actions for 
Damages,” 17 JRL. or AiR LAW 283 (1950). 
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Investigation. Full authority to conduct such investigation, hold hearings, 
issue safety regulations, and punish violations thereof is granted to the 
C.A.B. This authority includes the right to exercise the full subpoena power 
in the conduct of investigations and hearings. 

It is clear that the function of the C.A.B. in investigating accidents is 
not to fix legal liability therefor. This is apparent from the statement of 
purpose of the legislation. Instead its purpose is to ascertain all of the facts 
involved in an accident (1) to determine whether safety regulations of the 
C.A.B. have been violated and (2) to avoid similar future accidents by the 
improvement of such regulations. 

The Bureau of Safety Investigation carries out its purpose with devotion. 
No other investigative procedure with which I am acquainted approaches its 
thoroughness and efficiency. Generally, within hours after an airplane 
accident of any consequence, a representative of the C.A.B. is at the scene. 
The law provides that all parts of the damaged aircraft must be preserved 
unmoved except under authority of the Board (Sec. 702 (d), Civil Aero- 
nautics Act). This requirement is steadfastly enforced and for good cause. 
What to an untrained layman may look like meaningless, twisted rubbish 
often provides the key to the cause of an accident when examined by a 
technical aviation expert. 

To conduct such studies, the C.A.B. in important cases will organize 
committees or teams, each assigned to study a different feature of the 
aircraft involved. The responsibility of the different teams will probably 
include power plant, propellers, aircraft structure, and the like. Each team 
will include a C.A.B. representative as chairman and one or more of the 
following where appropriate: A representative of the carrier whose plane 
is involved, a representative of the aircraft manufacturer, a representative 
of the engine or propeller manufacturer, a representative of the pilots union, 
and the like. All are urged to participate actively and contribute their 
knowledge and experience to the team reports. Fault for the accident under 
consideration is strictly secondary. How to prevent further accidents is 
everyone’s primary concern. 

I saw first hand a few years ago the kind of job the Bureau of Safety 
Investigation does as a result of the last in the series of tragic Martin 202 
crashes. In this instance, literally thousands of parts of the aircraft which 
struck the ground, exploded, and burned were preserved with the greatest 
care, shipped to the Martin factory in Baltimore under C.A.B. supervision 
and the plane was reconstructed in impressive fashion from its damaged 
parts on a frame built for the purpose, all as a part of the Bureau of Safety 
Investigation study. 

This procedure truly approaches the acme of perfection in investigation 
technique. It reflects television’s famous Dragnet approach applied to the 
investigation of aviation accidents in that they really try to get the facts. 
The intensity with which the job is done is confirmed by George W. Orr? 
in which he says: “We attempt to make no technical investigation since we 
find that the C.A.B. Safety Bureau makes a far more comprehensive 
investigation than we are able to do.” 

But what of the use of the results of such investigations in the civil 
litigation which so frequently follows an aviation accident? Although the 
official report of a C.A.B. hearing is frequently delayed, facts developed 
in the investigation are immediately available to interested parties by 
securing a copy of the record. Copies of exhibits are likewise available. 

What is the proper use of such material in civil litigation? Section 701 
(e), (49 U.S. Code 581) of the Civil Aeronautics Act of 1938, provides: 





2 Director of Claims, United States Aircraft Insurance Group, in a recent 
article in the Insurance Counsel Journal (April, 1954, page 123). 
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“* * * No part of any report or reports of * * * the Civil Aeronautics 
Board relating to any accident, or the investigation thereof, shall be 
admitted as evidence or used in any suit or action for damages growing 
out of any matter mentioned in such report or reports.” 


For years, many people assumed that testimony introduced at accident 
hearings was privileged. And clearly, under established rules of hearsay, 
the findings or report of the C.A.B. should be inadmissible in subsequent 
litigation. But just how far have the courts gone under the above statute in 
permitting private litigants to make use of the investigation material? 
Fortunately, or unfortunately, the cases are few. And a familiarity with 
them for one working in the field of aviation law is important. 

An early discussion of the question is found in a reported letter opinion 
from the District Court for the Southern District of New York in Ritts vs. 
American Overseas Airlines, Inc., (1947), 97 F. Supp. 457. The issue was 
whether a C.A.B. investigator could be examined as a witness. Plaintiff's 
counsel was permitted to question the investigator. Said the court: 


“I am satisfied that the second paragraph (of Section 701(e) pro- 
hibits the admission in evidence of only the ‘reports of the former Air 
Safety Board or the Civil Aeronautics Board relating to any accident, 
or the investigation thereof’ and that it does not bar the use of the 
testimony of a witness examined by the Board in the course of the 
investigation. . .. The reason for the prohibition in respect to the use 
of ‘reports’ of the Board most likely is based on the fact that the report 
would contain findings and conclusions, the receipt of which at a trial 
might be prejudicial to a party who had no part in the investigation of 
the Board and no opportunity to be heard by the Board. That same 
problem would not be presented where a witness being examined in the 
trial of the action or before the trial, is confronted with his testimony 
given at the investigation in order to refresh his recollection or impeach 
him as a witness.” 


Earlier in 1951, the same court had decided Pekelis vs. Transcontinental 
& Western Air, Inc., 187 F. 2d 122, involving the admissibility of certain 
investigation reports made by defendant airline’s own employees. After 
considering at length the nature of the reports, whether they were binding 
on the defendant airline, whether they could be excluded as containing 
hearsay, the court said: 


“We think that the reports were all admissible in toto. Indeed, it 
would seem to be impossible to disentangle the conclusions from the facts 
on which they were based. Moreover, out of fairness to both parties, the 
jury should have been able to consider all the reports as a whole. The 
fact that they were based on hearsay and expressed opinions would go 
to their credibility rather than to their admissibility.” 


This decision places a critical stumbling block in the way of an airline 
receiving frank reports from its employees. I have seen many that would be 
helpful from an administrative standpoint but could be most embarrassing 
in court. 

A related problem was considered in Universal Airline, Inc. vs. Eastern 
Airlines, Inc., decided by the District of Columbia Court of Appeals (1951), 
188 F. 2d 993. The District Court directed a C.A.B. investigator to testify 
at the trial concerning his opinion as to the cause of an accident. Prior to 
trial, the C.A.B. had permitted its investigator to testify by deposition at 
defendant’s instance. At the trial, the deposition was excluded on plaintiff’s 
objection that the witness was personally available and, in response to a 
subpoena duces tecum, had with him a copy of his report to the Board on the 
accident involved. 

In its brief as amicus curiae opposing the trial court’s requirement that 
the C.A.B. investigator appear at the trial, the Board advanced five reasons 
for its policy of withholding certain information and refusing to permit its 
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investigators to appear in person as witnesses. These reasons are summar- 
ized in the court’s opinion as follows: 


“(1) The obviously correct concept that the Board had been instructed 
by Congress to investigate aircraft accidents solely for the purpose 
of gaining the information necessary to prevent the recurrence of 
similar accidents, and not for the purpose of securing evidence or 
providing witnesses for the benefit of parties to private litigation, 

“(2) The belief that the refusal to release information encouraged 
frank disclosure on the part of the persons involved and that such 
disclosures were in the public interest, 

“(3) The obvious undesirability of releasing a particular investigator’s 
conclusions which might differ from the subsequent final determi- 
nation by the Board of the cause of the accident. 

“(4) The fact that the conclusions of its investigators often subse- 
quently embodied in the Board’s reports would, as a practical 
matter, influence the determination of the civil liabilities of the 
parties involved if testified to in damage suits, contrary to the 
plain purpose and intent if not the letter of Section 701 (e) of 
the Act, and 

“(5) The number of accidents involving aircraft was such as to require 
the full time of its experts in investigating them and the public 
interest dictated the time of these experts not be consumed by 
appearances in court to give testimony in private damage suits.” 


In commenting on the Board’s contention that it is error to compel an 
agent of the Board to produce any of the Board’s reports, orders or private 
files or to testify as to the contents of such papers, the court says: 


“This contention seems sound and supported by the authorities.” 


However, the holding is of limited effect since none of the Board reports 
were involved at the hearing and the report of the investigator had already 
been made public. 

In Tansey vs. Transcontinental and Western Air, Inc., decided by the 
District Court for the District of Columbia (1950) 97 F. Supp. 458, the 
court granted plaintiff’s motion for inspection and copying of certain papers 
in defendant’s possession, including reports made by defendant’s employees 
as to the accident in question. The court quoted with approval from the 
Ritts case and concluded, “. . . The language (of the prohibition in Section 
701 (c)) readily may be construed to make privileged only reports of the 
investigations, not information received in the course of the investigation. 
. .. It is quite as probable, as stated (in the Ritts case), that Congress 
intended to withhold from use only the conclusions of the administrative 
agency charged with investigating the accident.” 

Again, in 1951, the U. S. Court of Appeals for the Second Circuit 
authorized cross examination during a civil trial arising from an aircraft 
accident, such cross examination being based on a transcript of the C.A.B. 
hearing of the same accident. In Lobel vs. American Airlines, 192 F. 2d 
217, defendant airline urged error in the reception of a C.A.B. investigator’s 
report of his examination of the plane wreckage. In holding the report 
properly admitted, the court commented that the investigator’s report con- 
sisted wholly of his personal observations about the condition of the plane 
after the accident and included no opinions or conclusions about possible 
causes of the accident or of the airline’s negligence. The court said: 

“Nothing in the report offends either the opinion or the hearsay rule. 


Section 701(e) was designed to guard against the introduction of C.A.B. 
reports expressing agency views about matters which are within the 
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functions of courts and juries to decide. ... The C.A.B. has authorized 
the disclosures made in this report. The deposition of the investigator 
was admitted in evidence and contained the same information which the 
report sets out. There is no question that the deposition was proper 
evidence. . . . Furthermore, the agent could have been cross examined 
by opposing counsel on the basis of the report when the deposition was 
taken since the report was admitted only as past reccllection recorded 
and was entirely auxiliary to the agent’s direct testimony in the deposi- 
tion.’ 


It should be noted that in some of the cases which the C.A.B. investigates, 
its investigators are the only persons competent to testify as to conditions 
after the accident. In light of this, the C.A.B. has made changes in its 
policy and has permitted the release of information and the appearance of 
its personnel as witnesses in civil cases to testify as to facts observed by 
them. 

The foregoing cases reflect judicial views with reference to the section 
of the Civil Aeronautics Act in question. Whether this is good or bad, or 
in the words of the title assigned to me, “a use or an abuse” of the reports, 
depends upon your point of view. 

The standing committee on Aeronautical Law in its 1954 report, posed 
the question whether or not there should be a change in Section 701 (e) 
of the Civil Aeronautics Act of 1938 with respect to the use of reports of 
the C.A.B. upon aircraft accidents but made no recommendation. 

George W. Orr, in the article already mentioned, declares that a simple 
amendment of Section 701 by the change of the words “report or reports” 
to “records and reports” would avoid any ambiguity. Thus amended the 
section would read: 


“The records and reports of the Board shall be preserved in the 
custody of the secretary of the authority in the same manner and subject 
to the same provisions respecting publication as the records and reports 
of the authority, ... and that no part of the records and reports of the 
Board or the authority relating to any accident or the investigation 
thereof shall be admitted as evidence or used in any suit or action... .” 


Such a change would afford little excuse for permitting any part of the 
record of investigations to be used in a lawsuit. Many informed persons 
support this suggestion. 

Senate Bill 2647 which was before the Second Session of the 88rd 
Congress, introduced by Senator McCarran, provided in Section 706 as 
follows: 


“No part of any record or report of the Board relating to any acci- 

dent or the investigation thereof shall be admitted as evidence or used 

in any suit or action for damages growing out of any matter mentioned 

in such record or report.” 
This is not quite the suggested rewording of Mr. Orr, but it is at least a 
rewording which incorporates the language of prohibition for both records 
and reports.3 

Until this matter is determined by statutory amendment, or until further 
judicial decisions consider additional aspects of the subject, those of us 
engaged in aviation work must follow it closely. Like many legal points, it 
may be academic until it confronts you but when it applies to your case, 
it is vital and critical. 





3 Editor’s Note: The Committee received testimony in opposition to this 
proposed change in Section 706 of the Act from William C. Gaither, representing 
negligence and compensation lawyers of Florida and the National Association 
of Claimants’ Compensation Attorneys and from William A. Hyman, Attorney, 
New York City, representing plaintiffs in airplane accident cases. 








INTERNATIONAL REVIEW* 


I. 


INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO) 
LEGAL COMMITTEE — TENTH SESSION 


The Tenth Session of the Legal Committee of the International Civil 
Aviation Organization met in Montreal from 7 September to 24 September 
1954 under the chairmanship of Major K. M. Beaumont (United Kingdom). 
During its Tenth Session, the Legal Committee considered the following 
questions: 


Aerial Collisions—This was the main item on the agenda. The Committee 
had before it a draft convention which had been prepared by its subcom- 
mittee in Paris, in January 1954. By the end of the session, the Committee 
had evolved the text of a draft convention on aerial collisions which is repro- 
duced hereunder in the Annex. The text is not a final draft but only repre- 
sents a stage in the Committee studies of the subject. Certain important 
questions remain to be examined at a future session. Among these are the 
economic aspects of the subject, and the Committee decided to seek the advice 
of the Council of ICAO with respect to them. At the end of the session, the 
Committee recommended that the draft convention on collisions be for- 
warded to the Contracting States, so that their comments might be subse- 
quently communicated to the Committee and that the study of the draft be 
continued with a view to achieving ultimately the draft of a final text, taking 
into account the advice of the Council relating to the extent of the limits to 
be included in the draft convention and comments from Contracting States. 


Legal Status of the Aircraft—A subcommittee met during the session to 
determine the best procedure to be followed in further consideration of the 
legal problems involved in studying the status of the aircraft. The Com- 
mittee accepted the recommendation of the subcommittee to the effect that 
the most useful approach would be to consider first those circumstances of 
most frequent occurrence in aircraft which would raise problems concerning 
the legal status of aircraft and give preliminary consideration to the prob- 
lem of what law does, or should, govern those acts under various conditions. 
It was also decided to divide responsibility for preliminary study of the 
problems relating to the legal status of the aircraft among the members of 
the subcommittee, taking care to assure that to the greatest extent possible 
the several systems of law would be represented in the studies. 


Negotiability of the Air Waybill—A subcommittee on this problem met 
during the session and the Committee adopted the conclusion of its sub- 
committee to the effect that, in view of the importance of the subject of the 
negotiability of the air waybill in connection with the coordination of air 
transport in Europe and its relationship to the revision of the Warsaw 
Convention, in respect of which a conference is being convened at The Hague 
in September 1955, it would be desirable to examine this subject at an early 
date. Therefore, the subcommittee on the negotiability of the air waybill 
will probably meet during the first half of 1955. 


Rule 54 of the Standing Rules of Procedure of the Assembly—The Legal 
Committee adopted unanimously a report presented by one of its subcom- 


* Compiled by J. G. Gazdik in co-operation with Dr. G. C. Bolla, G. F. Fitz- 
Gerald and Mr. A. M. Lester. 
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mittees appointed to study this specific rule of the standing rules of pro- 
cedure of the ICAO Assembly. 


General Program of Work—The Committee decided to request the 
Council to place in the part of its work program containing the subjects of 
current work, the following item: 

“Settlement of international private air law disputes arising in 
connection with civil aviation together with the items: 
— authority of judgments by competent tribunals on conventions 
in force on air matters, and 
— distribution and allocation of awards.” 


ANNEX 
DRAFT CONVENTION ON AERIAL COLLISIONS* 


Article 1 


(1) The provisions of this Convention shall apply to every collision 
between two or more aircraft in movement. Any case in which damage is 
caused to an aircraft in movement, or to persons or property thereon, by 
another aircraft in movement shall be treated as a collision, even if no 
actual collision occurs. An aircraft is deemed to be in movement either when 
it is moving on the surface under its own power or when it is in flight. An 
aircraft is deemed to be in flight from the moment when power is applied 
for the purpose of actual take-off until the moment when the landing run 
ends. In the case of an aircraft lighter than air, the expression “in flight” 
relates to the period from the moment when it becomes detached from the 
surface until it becomes again attached thereto. 

(2) The damage for which an operator may recover compensation under 
this Convention shall include any sums which he has been obliged to pay 
and has paid as a direct result of the collision. 

(3) Except in the case of recourse actions between the operator of an 
aircraft, his servants or agents, and the operator of another aircraft, his 
servants or agents, this Convention shall not apply to the liability of an 
operator, his servants or agents, in respect of persons or property on board 
his aircraft or of persons or property on the surface, 


Article 2 

(1) Liability for the damage contemplated in Article 1 shall, subject 
to the provisions of the articles which follow, attach to the operator of the 
aircraft which caused the damage. 

(2) For the purposes of this Convention the term “operator” shall mean 
the person who was making use of the aircraft at the time the damage was 
caused, provided that if control of the navigation of the aircraft was re- 
tained by the person from whom the right to make use of the aircraft was 
derived, whether directly or indirectly, that person shall be considered the 
operator, A person shall be considered to be making use of an aircraft when 
he is using it personally cr when his servants or agents are using the air- 
craft in the course of their employment, whether or not within the scope 
of their authority. 

(3) If, under applicable law, a servant or agent of the operator is 
liable for any damage contemplated in Article 1, he shall be entitled to avail 
himself of all defences and limits of liability which are available to an 
operator under the provisions of this Convention. 

(4) This Convention does not govern the liability of any person in 
circumstances other than those expressly covered herein. 


* Text as contained in Doc. 7521, LC/187, Sept. 28, 1954. 
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Article 3 
The operator shall be liable only when it is proved that damage was 
caused by his fault or by that of his servants or agents acting in the course 
of their employment, whether or not within the scope of their authority. 


Article 4 

(1) If damage contemplated in Article 1 is caused by the fault of the 
operators of two or more aircraft, each of the operators shall be liable to 
the other operators for damage sustained by them in proportion to the 
degrees of fault respectively committed in causing the damage. Such liabil- 
ity shall be subject to the limits provided for by paragraph 1(a) of Article 
6, without taking into consideration any amounts which the defendant 
operator is entitled to claim against the other operators. If the degree of 
fault cannot be determined, each of the operators at fault shall bear the 
damage suffered by him. For the purpose of this paragraph, the fault of 
an operator includes the fault of his servants or agents for which he is 
liable under Article 38. 

(2) If a collision occurs without the fault of the operators of the air- 
craft concerned, their servants or agents, and an operator has been obliged 
to pay and has paid compensation for damage on the surface caused by the 
collision he may, notwithstanding the provisions of Article 3, recover from 
the operators of the other aircraft a proportion of the amount so paid, 
determined according to the relative weights of the aircraft, but not exceed- 
ing the respective amounts which the persons on the surface suffering 
damage would have been entitled to claim from the other operators con- 
cerned. “Weight” means the maximum weight of the aircraft authorized 
by the certificate of airworthiness for take-off, excluding the effect of lifting 
gas when used. 

Article 5 

An operator shall not be liable, in any action in recourse, in respect of 
passengers or property carried on his aircraft, for the payment of any sum 
which would result in his total liability, in respect of such passengers or 
property, exceeding any applicable limitation of liability, specifically pre- 
scribed by national law, which he is entitled to invoke. 


Article 6 


(1) Subject to the provisions of Article 7, the liability of the operator 
of each aircraft involved in a collision, for each aircraft and incident, shall 
not exceed: 


CO Cr) a rn francs; 
(b) in respect of loss of life or personal injury caused to any one person 
Oe errr francs. 


(2) The sums mentioned in francs in this Article refer to a currency 
unit consisting of 65144 milligrammes of gold of millesimal fineness 900. 
These sums may be converted into national currencies in round figures. 
Conversion of the sums into national currencies other than gold shall, in 
case of judicial proceedings, be made according to the gold value of such 
currencies at the date of the judgment, or, in cases covered by Article 9, 
at the date of the allocation. 


Article 7 
The limits provided by the preceding article shall not apply: 

(a) if it is proved that the damage is the consequence of a deliberate act or 
omission of the person liable, his servants or agents acting in the course 
of their employment, done either with intent to cause damage or reck- 
lessly not caring whether or not damage was likely to result; or 
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(b) if the person liable has wrongfully taken and made use of the aircraft 
without the consent of a person entitled to permit its use. 


Article 8 
Except as provided in Article 7, the liability of the operator of any one 
aircraft and his servants and agents for damage contemplated in Article 1 
shall not, in the aggregate, exceed the limit applicable to that aircraft 
under Article 6. 


Article 9 
(1) If liability is limited under the provisions of this Convention and 
if, after applying the provisions of paragraph (1) (b) of Article 6, the total 
amount of claims established exceeds the limit of liability applicable under 
the provisions of paragraph (1)(a) of Article 6, the following rules shall 
apply: 

(a) If the claims are exclusively in respect of loss of life or personal injury 
or exclusively in respect of damage to property, such claims shall be 
reduced in proportion to their respective amounts. 

(b) If the claims are both in respect of loss of life or personal injury and 
in respect of damage to property, one half of the total sum distributable 
shall be appropriated preferentially to meet claims in respect of loss of 
life and personal injury and, if insufficient, shall be distributed pro- 
portionately between the claims concerned. The remainder of the total 
sum distributable shall be distributed proportionately among the claims 
in respect of damage to property and the portion not already covered 
of the claims in respect of loss of life and personal injury. 

(2) For the purposes of this Convention, the sums referred to in para- 
graph (2) of Article 1 shall be deemed to be damage to property. 


Article 10 

(1) (a) Actions under the provisions of this Convention may be brought 
only before the courts of the Contracting State where the collision occurred 
or, if the collision has occurred over the high seas, the courts of the Con- 
tracting State in which the defendant has his residence or principal place 
of business. 

(1) (b) By agreements between any one or more claimants and any one 
or more defendants, such claimants may take action before the courts of any 
other Contracting State or submit disputes to arbitration in any Contract- 
ing State, but no such proceedings shall have the effect of prejudicing in any 
way the rights of persons who bring actions in the State specified in sub- 
paragraph (a). 

(2) Each Contracting State shall take all necessary measures to ensure 
that the defendant and all other parties interested are notified of any pro- 
ceedings concerning them and have a fair and adequate opportunity to 
defend their interests. 

(3) Each Contracting State shall so far as possible ensure that all 
actions arising from a single incident and brought in accordance with para- 
graph 1 of this Article are consolidated for disposal in a single proceeding 
before the same court. 

(4) Where any final judgment, including a judgment by default, is 
pronounced by a court competent in conformity with this Convention, on 
which execution can be issued according to the procedural law of that court, 
the judgment shall be enforceable upon compliance with the formalities 
prescribed by the laws of the Contracting State, or of any territory, State 
or province thereof, where execution is applied for: 
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(a) in the Contracting State where the judgment debtor has his residence 
or principal place of business or, 

(b) if the assets available in that State and in the State where the judg- 
ment was pronounced are insufficient to satisfy the judgment, in any 
other Contracting State where the judgment debtor has assets. 

(5) Notwithstanding the provisions of paragraph 4 of this Article, the 
court to which application is made for execution may refuse to issue execu- 
tion if it is proved that any of the following circumstances exist: 

(a) the judgment was given by default and the defendant did not acquire 
knowledge of the proceedings in sufficient time to act upon it; 

(b) the defendant was not given a fair and adequate opportunity to defend 
his interests; 

(c) the judgment is in respect of a cause of action which had already, as 
between the same parties, formed the subject of a judgment or an 
arbitral award which, under the law of the State where execution is 
sought, is recognized as final and conclusive; 

(d) the judgment has been obtained by fraud of any of the parties; 

(e) the right to enforce the judgment is not vested in the person by whom 
the application for execution is made. 

(6) The merits of the case may not be reopened in proceedings for 
execution under paragraph 4 of this Article. 

(7) The court to which application for execution is made may also re- 
fuse to issue execution if the judgment concerned is contrary to the public 
policy of the State in which execution is requested. 

(8) If, in proceedings brought according to paragraph 4 of this Article, 
execution of any judgment is refused on any of the grounds referred to in 
sub-paragraph (a), (b) or (d) of paragraph 5 or paragraph 7 of this 
Article, the claimant shall be entitled to bring a new action before the courts 
of the State where execution has been refused. The judgment rendered in 
such new action may not result in the total compensation awarded exceeding 
the limits applicable under the provisions of this Convention. In such new 
action the previous judgment shall be a defence only to the extent to which 
it has been satisfied. The previous judgment shall cease to be enforceable 
as soon as the new action has been started. 

The right to bring a new action under this paragraph shall, notwith- 
standing the provisions of Article 11, be subject to a period of limitation 
of one year from the date on which the claimant has received notification 
of the refusal to execute the judgment. 

(9)(a) Notwithstanding the provisions of paragraph (4) of this Article, 
the court to which application for execution is made shall refuse execution 
of any judgment rendered by a court other than that having jurisdiction 
under the provisions of paragraph (1) (a), until all the judgments rendered 
by that court have been satisfied. 

(9) (b) The court to which application is made shall also refuse execu- 
tion, to the extent that the aggregate of the judgments in respect of which 
execution is sought exceeds the applicable limit of liability, until the sums 
awarded by such judgments have been reduced in accordance with Article 9. 

(10) Where a judgment is rendered enforceable under this Article, 
payment of costs recoverable under the judgment shall also be enforceable. 
Nevertheless the court applied to for execution may, on the application of 
the judgment debtor, limit the amount of such costs to a sum equal to ten 
per centum of the amount for which the judgment is rendered enforceable. 
The limits of liability prescribed by this Convention shall be exclusive of 


costs. 
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(11) Interest not exceeding four per centum per annum may be allowed 
on the judgment debt from the date of the judgment in respect of which 
execution is granted. 

(12) An application for execution of a judgment to which paragraph 4 
of this Article applies must be made within five years from the date when 
such judgment became final. 

Ariicle 11 

(1) Actions under this Convention shall be subject to a period of limita- 
tions of two years from the date of the incident which caused the damage. 

(2) The grounds for suspension or interruption of the period referred 
to in this Article shall be determined by the law of the court trying the 
action; but in any case the right to institute an action shall be extinguished 
on the expiration of three years from the date of the incident which caused 
the damage. 

(3) In the case of actions in recourse, the periods provided for in para- 
graphs (1) and (2) shall be prolonged so as to allow to any person desiring 
to exercise his right of recourse a period of six months in which to do so, 
reckoned from the commencement of the original action against him. 


Article 12 

(1) This Convention applies to collisions occurring in the territory of 
a Contracting State when at least one of the aircraft involved has the 
nationality of another Contracting State. 

(2) This Convention shall also apply to collisions over the high seas 
when at least two of the aircraft involved have the nationality of different 
Contracting States. 

Article 13 

This Convention shall apply to damage caused to or by military, customs 
or police aircraft; provided that at the time of its ratification or adherence 
any Contracting State may declare either 
(a) that the provisions of this Convention shall not apply to damage caused 

to or by its military, customs or police aircraft, or 
(b) that the provisions of this Convention shall not apply to damage caused 
by such aircraft. 

Any Contracting State making a declaration as aforesaid may at any 
time withdraw it. The withdrawal of the declaration shall take effect only 
in respect of collisions occuring after the date of the receipt by the Inter- 
national Civil Aviation Organization of the notification of withdrawal. 


Article 14 


Contracting States will, as far as possible facilitate payment of compen- 
sation under the provisions of this Convention in the currency of the resi- 
dence of the claimant if he so desires. 


Article 15 
If legislative measures are necessary in any Contracting State to give 
effect to this Convention, the Secretary General of the International Civil 
Aviation Organization shall be informed forthwith of the measures so 
taken. 
Article 16 
Nothing in this Convention shall affect any of the provisions of the 
Convention for the Unification of Certain Rules Relating to International 
Carriage by Air, done at Warsaw on 12 October 1929 or the Convention on 
Damage Caused by Foreign Aircraft to Third Parties on the Surface, done 
at Rome on 7 October 1952 in a case where either of those Conventions is 
applicable. 












JOURNAL OF AIR LAW AND COMMERCE 


II. 


INTERNATIONAL AIR TRANSPORT ASSOCIATION 
10TH ANNUAL GENERAL MEETING, SEPTEMBER 1954 


REPORT OF LEGAL COMMITTEE 


The Legal Committee Report was presented by Rene Golstein, Vice 
President of Sabena Belgian Airlines, Brussels. The Report reads, in part, 
as follows: 

Both the Legal Committee and its Sub-Committee on Traffic Matters, 
headed by M. Maurice Lemoine of Air France, have been very active during 
the past year. The full Committee last met in San Juan, Puerto Rico from 
April 6 to 10, and the Sub-Committee at Paris from January 6 to 8. 

As in previous years, the subjects before us fell into two broad cate- 
gories. One group required attention because they have been actively con- 
sidered in the Council and the Legal Committee of ICAO; while other topics 
have been referred to us by the Traffic Conferences and various IATA 
Working Groups. 

The Committee kept constant vigil over the activities of ICAO in the 
legal field. Topics under review included the Convention on Recognition of 
Rights in Aircraft, the Rome Convention of 1952, the proposed Conventions 
on Aerial Collisions, on the Legal Status of Aircraft, and a study of the 
Negotiable Air Waybill. Having completed its study on the revision of the 
Warsaw Convention, it is possible that ICAO will now give top priority to 
one or another of the subjects above. It is too early as yet to say which one 
will be taken up first. 

The Convention on International Recognition of Rights in Aircraft— 
This Convention was opened for signature in Geneva on June 19, 1948. 
Twenty-one States (including Argentina, Australia, Belgium, China, Colum- 
bia, Cuba, Denmark, the Dominican Republic, France, Greece, Iceland, Iran, 
Ireland, Italy, the Netherlands, Peru, Portugal, Sweden, Switzerland, the 
United Kingdom and Venezuela) have signed the Convention, but as at April 
20 of this year, only six (Brazil, Chile, Mexico, Norway, Pakistan and the 
United States of America) have taken the final binding step of ratification. 
While four of these have ratified the Convention without reservation, Mexico 
and Chile have made important reservations concerning the priority to be 
granted to fiscal claims and claims for the salaries and wages of crew. 

The IATA Legal Committee have already expressed the opinion that 
such reservations tend to destroy the value of the Convention and might 
become a real obstacle to the financing of the purchase of aircraft by IATA 
Members. Nevertheless, it is gratifying to note that ratification by several 
States has occurred since the last IATA AGM and that these made no 
reservations; and we hope that more ratifications without reservations will 
be deposited soon. 


The Rome Convention 


This Convention on Damage Caused by Foreign Aircraft to Third 
Parties on the Ground was completed and opened for signature at Rome in 
1952, to take the place of an earlier “Rome Convention” on the same subject 
which was opened for signature in 1933, but which received very little ad- 
herence. 

As we have reported, the new Convention provides absolute liability 
within limitations, depending on the size of the aircraft, varying from 
500,000 gold francs to 10,500,000 plus 100 francs per kilogram for aircraft 
weighing more than 50,000 kilograms. Expressed in dollars and applied to 
equipment presently operated, these limits range from $33,000 to $800,000. 
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The Ninth IATA AGM expressed the opinion that it is important to the 
development of international air transportation that there should be a Con- 
vention regulating the liability of foreign aircraft to third parties on the 
surface which many States, parties to the Convention, might also adopt as 
internal legislation. Although it was considered that there are certain de- 
fects in the new Convention, the AGM believed that it represented a not 
unfair compromise among the interests involved. It was therefore resolved 
that IATA support the ratification of the Rome Convention of 1952 as being 
in the interest of sound and proper development of international air trans- 
portation and Members were urged to recommend such ratification to their 
respective governments. 

As of May 1954, the new Convention has been signed by 20 States 
(Argentina, Australia, Belgium, Brazil, Canada, Denmark, the Dominican 
Republic, France, Israel, Italy, Liberia, Luxembourg, Mexico, the Nether- 
lands, Philippines, Portugal, Spain, Switzerland, Thailand and the United 
Kingdom) but it has been ratified only by Egypt. 

While we understand that the ratification of a convention affecting civil 
rights must be a slow and carefully considered process, two years have gone 
past since the Convention was completed and we trust that in the course 
of this coming third year a sufficient number of other countries will ratify 
to permit it to come into actual effect. 


Draft Convention on Aerial Collisions 


The ICAO Legal Committee decided in August, 1953 to begin a study of 
the question of aerial collisions. An ICAO Sub-Committee on Aerial Col- 
lisions was created and met at Paris this January. It has prepared a new 
draft convention (LC/Working Draft No. 465, 28/1/54). 

In our opinion, there appears to be but little actual need for a convention 
on this subject. On the one hand, domestic laws provide adequate and satis- 
factory rules with respect to collisions; on the other hand, mercifully, there 
have been very few collisions between aeroplanes in flight. While air traffic 
will steadily increase as time goes on, traffic density will probably be matched 
by improved devices to avoid collisions, and it is hoped that they will remain 
extremely rare. Moreover, it must be pointed out that the draft as prepared 
by ICAO would not, in any event, cover those few recent collisions which 
have occurred since these have involved military aircraft. 

In addition, the Committee feels that it would be very difficult to find 
an adequate formula to regulate limitations of liability for the purpose of 
this Convention, and that without this, it would have no practical value. 


Legal Status of Aircraft 


This subject was originally developed in the International Law Associa- 
tion and the ICAO Legal Committee has established a special Sub-Com- 
mittee to study the respective conflicts and jurisdiction of the state of the 
flag carrier and of other states. At this stage, it would appear that the 
Chicago Convention as now in effect would be accepted both in principle 
and terminology as the background for the proposed new convention. Accord- 
ing to present plans, the new convention would not seek to deal with all 
problems of criminal and civil jurisdiction within the same limited docu- 
ment, and the International Law Association would seek to divide the 
problem in order to deal first with the more urgent question of criminal 
jurisdiction; the proposed convention would cover both state and civil air- 
craft as defined in the Chicago Convention. Also, it would indicate plainly 
that where states have general criminal legislation dealing with all crimes 
and all criminals, such general statutes would not be changed, but that 
where states have statutes containing provisions dealing specifically and 
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solely with criminal jurisdiction in relation to aircraft, then those statutory 
provisions should in the interests of unification, be superseded by the pro- 
visions of the convention. 

The following tentative principles were contained in Professor Cooper’s 
report of the Lucerne Conference of the International Law Association: 

(i) The jurisdiction of a contracting state should extend (a) to all 
aircraft which bear its nationality mark, wherever such aircraft 
may be; and (b) to all aircraft within its territory, including its 
airspace. 

(ii) For the purpose of conferring jurisdiction in case of a crime com- 
mitted in the airspace, such crime may be deemed to have been 
committed in the airspace of any contracting state through which 
the aircraft has passed, beginning with the last departure of the 
aircraft preceding the crime until the first landing thereafter. 

(iii) When the accused is apprehended in a contracting state which does 
not assume jurisdiction, the accused will be delivered, if at all, to 
the first contracting state formally requesting extradition which 
has jurisdiction hereunder. 

(iv) Any person tried under the provisions of this convention may not 
be tried again for the same offense by the courts of another con- 
tracting state. 

(v) This convention does not alter or set aside other bases for criminal 
jurisdiction which a state may have incorporated into its national 
laws. 

The practical applications of such a convention may well have their most 
immediate effect in Europe, where carriers are exploring the possibilities 
of interchange of aircraft and where there is some feeling that this prom- 
ises great economic advantages. Your Committee has suggested to Profes- 
sor Cooper that in any final draft considered by the International Law 
Association care should be taken that no new problems are created which 
would place difficulties in the way of possible future arrangements as to 
interchange of aircraft. 

Negotiable Air Waybill 

This subject has been absent from our reports to the last four AGMs, 
but it has now come to life again in the ICAO Legal Committee. You may 
recall that this Committee last reported, in 1949, detailed suggestions for 
introducing into airline practice methods by which the present air waybill 
could be given the attributes of negotiability normally attached to a negoti- 
able shipping bill of lading in respect to title and rights of possession of 
goods delivered to a carrier for transport. The Warsaw Convention Special 
Committee had further recommended that, if the Warsaw Convention should 
be revised, it should provide an alternative system of traffic documents for 
carriage of goods which would have this attribute. However, the main 
question—whether a negotiable air waybill is actually necessary—has never 
been satisfactorily answered. 

Those who seek negotiability point out that the air consignment note 
now in use considered by leading banks to be sufficient security to justify 
their aiding the consignor to finance his transactions. These banks take 
the position that, unlike the bill of lading, the air consignment note does 
not represent the goods concerned and cannot be considered as security 
against the bankruptcy of the consignor. It therefore follows that when a 
letter of credit is opened, the terms of which permit shipment by air or sur- 
face, the shipper is compelled to choose surface transport because there is 
no air freight document which enables him to comply with the terms of the 
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letter of credit and to get release of the money. It is suggested that air 
carriers generally may therefore be losing an incalculable amount of busi- 
ness. 

Others have not shared these fears and have argued that with the de- 
velopment of speedier aircraft, the potential need for a negotiable document 
will tend to decrease. At the same time, they have contended that a nego- 
tiable air waybill would require very complex legal drafting and that, even 
if this succeeded, it would create many administrative and warehousing 
problems. 

The 1949 report of this Committee was in effect a compromise sugges- 
tion. Actually a refinement of practices already adopted by several airlines, 
it contemplated the use of the existing air waybill with the addition of 
certain stipulations in the Conditions of Contract on the back which would 
give additional assurance to those extending credit. These were specified 
at the time and are in our published reports, but the suggestion was not 
greeted with any enthusiasm by the traffic and sales people of the airlines. 

Shortly before the last AGM, the ICAO Legal Committee rejected the 
suggestion that negotiability of the air waybill be included in a revision of 
the Warsaw Convention, on the grounds that work on such a document was 
not sufficiently advanced and that there was insufficient evidence of real 
necessity. However, they recommended to the ICAO Council that the sub- 
ject is of enough potential importance to justify a separate study. The 
Council have accordingly given it top priority on the future work pro- 
gramme of the ICAO Legal Committee which can be expected to come up in 
due course with some recommendations. Your Committee has expressed 
interest in ICAO’s work on this subject, but has also voiced the hope that 
no final steps toward the creation of a negotiable document be taken unless 
the need for it is sufficiently demonstrated by shippers, bankers and others 
concerned. Should the question of negotiability of the air waybill be put 
on the agenda of the next meeting of the Legal Committee of ICAO your 
Committee would have to give further consideration to this topic. 


Traffic Matters 


Developments from year to year require continuous review of such sub- 
jects as the IATA Interline Cargo Claims Procedures Agreement, the IATA 
Conditions of Carriage and Contract, the Passenger Ticket, the Air Way- 
bill, Agency Matters, and the IATA Interline Traffic Agreement. Although 
some of these projects have originated in the Legal Committee, others have 
been brought to us by various Traffic and Agency working groups, with 
whom this Committee has maintained close and cordial cooperation. 


Interline Cargo Claims Procedures Agreements 


Your Committee has been working actively on this subject since 1951 
and has now completed a new draft which, if accepted, will mark a further 
milestone on the road toward efficient uniform arrangements for interna- 
tional interline air carriage. The object of this Agreement, in brief, is to 
establish such uniform principles and practices as will: 

effect and maintain a prompt and efficient service to the public in 
connection with the investigation and settlement of air cargo 
claims; 

secure and preserve harmonious relationships in claim matters 
among carriers, and between carriers and the public; and 

effect prompt and equitable apportionment among carriers of 
amounts paid and expenses incurred in the settlement of claims. 

Some airlines are already using a set of earlier procedures which were 
circulated to them by the Director General in 1952. At our last meeting, 
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some Members maintained that these procedures were quite satisfactory 
despite certain legal deficiencies and others argued further that there was 
little need for an elaborate set of cargo claims procedure over and above 
the opposite provisions of the Interline Traffic Agreements themselves. 
However, it was obvious that deficiencies in the 1952 procedures made sev- 
eral large carriers unwilling to participate in them and therefore mini- 
mized their value to the whole interline system. 

The new draft agreement is therefore a replacement for the 1952 pro- 
cedures. It is a longer document, which your Committee regrets, but it 
has proved impossible to draft a fully satisfactory set of procedures in any 
shorter form. 

The principles of the new draft Agreement are as these: 

(i) It applies only to claims referring to losses of shipments carried 
or to be carried by two or more parties thereto. 

(ii) It distinguishes between small and large claims in handling pro- 
cedures. (The Legal Committee has not suggested an exact value as to the 
monetary amount as the breakpoint between small and large claims since it 
felt that this should be left to the commercial people to decide.) 

(iii) In the case of small claims, the claim receiver has authority to 
investigate and dispose of the claim. He also has authority to bind other 
carriers by a settlement of a claim and by determining the responsibility of 
interested carriers. However, the claim receiver cannot make a valid settle- 
ment of claims in excess of $16.50 US. per kilogram without the consent 
in writing of the carriers concerned, or above the amount referred to in 
sub-para, (ii). 

(iv.) In the case of large claims, settlements can only be made with the 
consent of all responsible carriers. If the claim handler determines that a 
claim is valid, he must request advice from the responsible carriers and it 
is left to the responsible carriers to decide whether and to what extent they 
desire to settle. 

(v.) If a settlement is consented to, the share of the responsible carriers 
in the settlement may be agreed by all of them in relation to their respec- 
tive responsibility in the carriage. If no agreement can be reached, a for- 
mula has been introduced by which the claim handler will charge each 
responsible carrier in proportion to its share in the air transportation rev- 
enues earned. 

(vi.) Special rules apply in cases involving legal action in regard to 
an interline cargo claim which must be defended by a single carrier. 

(vii.) Concealed loss is defined to mean a loss not recorded at the time 
the shipment was transferred between parties. Responsibility for such 
losses is imputed jointly to the interested carriers participating in the car- 
riage prior to the time such loss was recorded. Such a claim is to be settled 
between the carriers in proportion to their shares in the air transportation 
revenue received by all of them. A carrier can free itself from responsi- 
bility if it can prove that the loss could not have occurred while the ship- 
ment was in its custody. 

(viii.) The provisions of this Agreement, if adopted, will supersede 
those parts of the Interline Traffic Agreement and other Agreements which 
relate to the handling and settlement of claims. 

(ix.) Disputes between and among parties to this Agreement will be 
referred to arbitration in accordance with the IATA Interline Traffic Agree- 
ment. 

While the Committee has made no specific recommendation as to whether 
the agreement on this should be made mandatory as between IATA Mem- 
bers, it may be recalled that its position taken before the last AGM was that 
a recommended practice is not sufficient in this matter. 
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This draft Agreement has been referred to the IATA Financial Com- 
mittee and through it to the Insurance Sub-Committee for their opinion 
as to the advisability and necessity of its introduction. They have also been 
asked to decide a number of specific questions with respect to settlement of 
claims through the IATA Clearing House; special form to record damage 
and the possibility of drawing up a final release form. 

The Legal Committee hopes that the results of this further consideration 
by their Financial colleagues will soon be available to Members and that it 
will help them arrive at a system for the settlement of interline cargo 
claims. If so, it will rervesent a further step in the standardization of 
international airline procedures. 


REPORT OF WARSAW CONVENTION SPECIAL COMMITTEE 


This Report was presented by Mr. Sune Wetter, Legal Advisor Scandi- 
navian Airlines System. The Report reads in part as follows: 

The Warsaw Convention Special Committee met in New York on April 
2nd, 1954, and was assisted by several members of the IATA Legal Com- 
mittee and the Insurance Sub-Committee as well. 

The primary objective of this meeting was to assess the present general 
situation with respect to the revision of the Warsaw Convention and to 
recommend a policy for IATA with respect to the Protocol drawn up by the 
ICAO Lega! Committee in the Fall of 1953 in Rio de Janeiro. 

To the last Annual General Meeting, I reported at some length on the 
main points involved in the Rio Protocol. Shortly after the AGM, the Direc- 
tor General sent out the Protocol to IATA Members, requesting their views 
on the various Articles of the Protocol and particularly on what effect the 
Protocol would have on insurance premiums. The replies of airlines were 
brought to the attention of the Special Committee, which has taken these 
views into consideration at its meeting in New York. 

It is without any doubt that the Protocol contains several advantages 
from the carrier’s viewpoint. To mention only a few, it proposes changes 
in the requirements with respect to traffic documents, it attempts to clarify 
Article 25 dealing with “dol,” and extends the limited liability to servants 
and agents. These and several other provisions of the Protocol were all 
considered to be important improvements. 

Notwithstanding these improvements, your Committee felt that an effort 
to revise the Convention at this time would probably have most serious 
consequences. Several members of the Committee felt that there was great 
doubt as to the possibility of arriving at a new convention which would be 
satisfactory to anything like the number of governments that have ratified 
the Warsaw Convention. 

There has always been a fear that any revision of the Warsaw Conven- 
tion, and particularly of the liability limits, might lead to a decrease in the 
measure of uniformity that now prevails, Certain countries which have 
accepted the existing limits may regard increased limits as too high, and 
others may regard the increased limits as inadequate. During the revision- 
ary attempts no satisfactory answer could be found to the question of how 
a new figure to determine carriers’ liability could be reached which would be 
high enough to satisfy certain important countries on the one hand and low 
enough to satisfy most others. In addition to this fear, the Special Com- 
mittee was particularly concerned with the fact that any revision at this 
time might well lead to the denunciation of the basic Warsaw Convention. 

In view of this, and because no overwhelming demand has yet been 
demonstrated that would justify amending the Protocol whose success would 
be problematical, the Special Committee recommended that the basic IATA 
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position should remain unchanged and that, notwithstanding the advan- 
tages of the Rio Protocol, IATA should continue to insist that any present 
revision of the Convention is still premature. 

At the time your Committee reached this conclusion, the timing of the 
proposed Diplomatic Conference on the Protocol had not yet been decided 
upon by the Council of ICAO. We knew, however, that the Council would 
deliberate on this subject within a few days. The meeting felt that imme- 
diate action was necessary, and the DG was requested to convey the meet- 
ing’s recommendation to ICAO. Subsequently, the ICAO Council decided 
that the Diplomatic Conference on the Rio Protocol should be held in Sep- 
tember 1955. 

These are the developments which have taken place in respect to the 
Revision of the Warsaw Convention since the last AGM. The situation 
today is substantially the same as in April 1954 when your Committee met 
in New York. We still feel that the basic IATA position with respect to 
the revision of the Warsaw Convention should not be changed and we rec- 
ommend that IATA should go on record at this time as continuing to oppose 
any present revision of the Convention. If, however, the proposed Diplo- 
matic Conference does convene in September 1955 to consider the Rio 
Protocol, IATA should be prepared to make specific recommendations and 
comments subject to its basic position as indicated above. 

I should like to record my thanks to the DG for undertaking the chair- 
manship of the emergency meeting of the Special Committee held in New 
York. Can: 


REPORTS BY TRAFFIC CONFERENCES AND TRAFFIC 
ADVISORY COMMITTEE 


Reports on the two sessions of these bodies which have been held during 
the past year were presented by their respective chairmen, Ray W. Ireland, 
Chicago, Vice President of United Air Lines, and Hugh B. Main, Van- 
couver, B.C., Vice President of Canadian Pacific Air Lines. The Report of 
the Traffic Advisory Committee was presented by the Traffic Director of 
IATA, John Brancker. 

The IATA Traffic Conferences are the machinery by which the world- 
wide pattern of scheduled airline rates and fares is drafted each year by 
the carriers. Their agreements must be reached unanimously and are sub- 
ject to the approval of all interested governments before they can become 
effective. The Traffic Director and the Traffic Advisory Committee are re- 
sponsible for coordination and planning of Conference activities. 

The 1954 Traffic Conference sessions which met at Venice in September 
under the Chairmanship of Michel de Villeneuve, Paris, General Sales Man- 
ager of Air France, to review fares and rates for next year, provided a 
common point of reference for all three reports. Common emphasis was 
placed on expansion of cargo traffic, establishment of more adequate stand- 
ards for tourist class service, simplification of the fares and rates structure, 
currency fluctuations and transfer restrictions, and the problem of the 
“no-show.” 

Traffic Conference Actions to Date 


It was said that the Honolulu Traffic Conferences, in which most of the 
fares and rates now in effect were worked out, were particularly significant 
as the first meeting where proper recognition was given to the importance 
and future of air cargo in this rapidly growing industry. An agreement of 
North Atlantic cargo rates was especially important because it seemed at 
the time impossible to reconcile the opposing sales philosophies as to the 
best method of developing new cargo markets. It was pointed out however 
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that the agreement does not mean that the airlines found out all there was 
to know about air cargo but rather that it was due to the common-sense 
realization that carriers do not yet possess a sufficiently refined knowledge 
of the cargo market in deciding the best method of launching a campaign 
for volume cargo. 

In the passenger field, the current year has seen the extension of tourist 
services around the world, within only three years after their first intro- 
duction over the North Atlantic. However, airlines have experienced some 
difficulty in setting differentials between tourist and first class service, in 
regard to seating, meals, cabin service and other matters and asserted that 
a more scientific approach in arriving at seating densities must be devised. 

It was observed that it had been necessary to agree upon the use of 
mixed aircraft, accommodating both types of service as an essential feature 
or as some carriers regard it, as a necessary evil, of present day operations. 
The Conferences have, however, set up regulations which will serve as a 
sound foundation to minimize the abuse inherent in this type of operation 
and will also have an influence on the design of future equipment. 

Particularly because the airlines have been able to agree on such 
progressive and sweeping steps as tourist services, it is a pity to deny 
ourselves the full benefits of the new markets created by saddling sales 
organizations with a hopelessly complicated fares structure. The Confer- 
ences although aware of shortcomings have not yet found a solution. 

On the other hand, a remedy which the Conferences thought they had 
found for the undermining effect on the fares and rates pattern of fluctua- 
tions in local currencies has not succeeded for lack ef sovernment approval 
of new rules for setting conversion rates for airline -ares. It was urged 
that IATA members should prevail upon their governments not to impose 
any unrealistic rates of exchange, or to prohibit the free transfer of funds. 

The Conferences again demonstrated their ability to look after the 
needs of those carriers who, lacking capital resources, are compelled to use 
obsolete equipment in competition with more modern aircraft operated by 
other carriers. Despite the impact of tourist fares formulae were found 
to enable local operators within the Middle East and in the Far East to con- 
tinue to establish ‘B’ class, or equipment differential, fares. There are signs 
of restiveness in other areas of the world where similar regional problems 
prevail, and it may be necessary for the Conferences at the next meeting 
to face similar problems. 

It is hoped that the next Conference at Venice will succeed where the 
Honolulu meeting could not, in finding an answer to the serious problem of 
the “no-show”—the seat which goes empty because it was reserved for a 
passenger who did not appear at flight time. It was estimated that in the 
United States and Canada, where a penalty charge is assessed for failure to 
cancel reservations in time, “no-shows” have been estimated as costing the 
airlines in the vicinity of $60,000,000 a year; while in Europe, where the 
penalty was tried and dropped, the number of no-shows increased from 11 
out of every thousand bookings to 57 per thousand as a result. It was 
pointed out that a solution to this problem required a tightening of the air- 
lines’ own reservations system, as well as some means of persuading the 
travelling public to give proper notice of cancellation. 

A short report was submitted on a special meeting of Traffic Conference 
No. 1, comprising the Western Hemisphere, which was called at New York 
in April of this year, to deal with situations created by currency difficulties 
in South America. It was said that the short four-day session had suc- 
ceeded in reaching acceptable compromise agreements on currency con- 
version and on the establishment of ‘B’ class fares based on equipment and 
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that this may well mark the beginning of a new and more constructive era 
in South America as far as regular operators are concerned. 


Future Airline Traffic Developments 


The report of the Traffic Advisory Committee dwelt largely on matters 
for which solutions are yet to be found, either at the forthcoming Venice 
Conferences or on a more long-range basis. The theme of the report was 
set in these terms: 

The time has now come when the industry would be wise to avoid spend- 
ing a lot of time and energy on questions of minor competition. There 
must indeed always be a strong element of competition in this business, and 
it would be impractical and undesirable to try to eliminate it altogether. 
All efforts should now be devoted to trying to cheapen and simplify our pro- 
cedures, so that the cost of handling the increasing volume of business 
does not entirely swamp the increased revenue. 


The Committee’s comments on various specific problems included these: 


Tourist Class Conditions—Studies carried on over the past 10 months 
into proper differentials between first class and tourist accommodation may 
make it possible to settle this contentious subject at Venice on a more stable 
and long-term basis. While some exceptions may have to be made in special 
circumstances, there is reason to hope that the airlines may agree generally 
on a set of rules which can, from the technical aspect, be applied by all oper- 
ators if they have the will to do so. 


Agents—The airlines are still struggling with the problem of maintain- 
ing a proper balance in the number of agents certificated by IATA to act as 
their middlemen, so that there are enough to serve the needs of the travelling 
public, but not so many as to endanger the agents’ chances of making an 
adequate living. It was reported that the number of agency appointments 
is coming into reasonable balance in most parts of the world and that the 
retention of an excessive number of agents has a harmful effect in three 
ways: unproductive agents represent an unnecessary expense to carriers; 
although producing little or nothing themselves, they draw business away 
from the productive, hard-working agent; and the more agents there are 
on the books, the more expensive and complex is the machinery for looking 
after them. An opinion was expressed that there is still an excessive num- 
ber of agents in Europe, the Middle East and Africa, and recommended no 
new agent should be appointed in those regions until two others who are 
now on the list have dropped off. 


Cargo—The wide divergence of opinion among the airlines on basic air 
cargo policy and the lack of adequate experience in the field makes it un- 
likely that these opinions can be wholly reconciled in the near future. Never- 
theless the practical solution may lie in building a number of bridges 
between the two main schools of thought and, in a way, getting the best of 
both worlds. 

The two principal philosophies of air cargo development among the air- 
lines, are one which believes that a general lowering of rates for bulk con- 
signments will attract the greatest market, and the other which believes 
that the best economic results, together with expansion, can be obained by 
the extensive use of special rates for specific commodities. 

Although for practical purposes it will be necessary to reach definite, 
even if temporary, solutions at Traffic Conferences, there appears to be a 
very good case for a small body to consider in quieter and more constructive 
surroundings the long-term aspects of this business and the possible ways 
in which a sensible industry policy can be determined. 


Simplification—The Traffic Advisory Committee joined other groups 
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reporting to earlier sessions of the Paris meeting in advocating the greatest 
possible simplification of the international fares and rates structure. While 
it warned that it will not be easy to streamline a highly complex pattern 
of international agreement which reaches throughout airline operations 
and even into the exchange of traffic rights between governments, the air- 
lines were urged to take advantage of every opportunity to do so. 


Practical Procedures—One sueh opportunity lies in maintaining a closer 
relation between the work of the airline man who drafts rules and regula- 
tions in IATA meetings and the practical needs of the individual in the 
booking office or at the airport. As our business gets larger and many of 
its problems more complex, there seems to be a definite danger of lack of 
contact. As a result, there is a tendency to adopt procedures which, al- 
though excellent in their own way, are extremely complicated and place a 
very heavy burden on the people who have to follow them. 


Air/Sea Interchange—There appear to be far greater possibilities of 
increasing the scope of interchange of traffic between airlines and steam- 
ships. These possibilities should be followed up as quickly as possible be- 
cause increased travel facilities must ultimately produce increased traffic. 
While it was felt that an ideal solution would be an agreement similar to 
the IATA Interline Agreement to which all airlines and all steamship com- 
panies could become parties, the fact that shipping is not organized on the 
same worldwide basis as air transport may make necessary a series of 
agreements to satisfy the requirements of the various shipping conferences. 


INTERNATIONAL CHAMBER OF COMMERCE 


COMMITTEE ON AIR LAW 
SUMMARY RECORD 


The Committee on Air Law of the I.C.C. met at International Head- 
quarters, on May 17, 1954, under the chairmanship of Mr. Joseph Hamel 
(France), assisted by Mr. Andre Garnault (France), Legal Adviser of the 
Commission, and by Mrs. M. R. Kling, Secretary of the Committee. 


SUMMARY OF DECISIONS 


With regard to the simplification of transport documents: Opinions 
were divided between: approval of the Rio text of the Warsaw Convention 
(so as to avoid any criticism which would not be considered of capital im- 
portance), and the suggestion that for failure to issue a document of car- 
riage or to include the essential particulars, the sanction should be limited 
to any special damage which the claimant proves that he had suffered by 
reason of such failure. 

In considering Article 25 and the limit of liability: The Committee con- 
sidered it impossible to disassociate the two questions. Opinions were 
divided between: approval of the Rio text with a substantial increase in the 
ceiling of liability; and the recommendation that a better system be found 
for the definition of the “faute” which should be subject to unlimited lia- 
bility. 

Liability for delay: The Committee approved the maintenance of the 
Warsaw text, agreed upon at Rio. Amendment of Article 24: The Com- 
— approved the suggestion that the following text be substituted for 

rticle 24: 


“1—No action for the recovery of the damages mentioned under 
Articles 18 and 19 shall be allowed other than that provided for in the 
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present Convention. The carrier’s liability can only be determined 
under the conditions and within the limits laid down therein, irrespec- 
tive of the persons that implicate it or of the ground on which they base 
their claims. 

“2.—In the cases of damage covered by Article 17, the provisions 
of the preceding paragraph also apply without prejudice to the ques- 
tions as to who are the persons who have the right to bring suit and 
what are their respective rights, if necessary, in the allocation of the 
amount of the compensation.” 


COMMENTS ON DRAFT RIO PROTOCOL TO 
WARSAW CONVENTION 


At its meeting of September 20th, 1954, the German National Commit- 
tee of the ICC discussed the Rio Protocol for the amendment of the War- 
saw Convention. Its main decisions may be summarized as follows: 

Preferring a Protocol of amendments to a complete revision of the Con- 
vention, the Committee emphasizes the necessity “that the Protocol should 
only become effective when ratified either by all parties to the present Con- 
vention or at least by such a large number thereof that the uniformity of 
the Convention is maintained.” 

Since it is often doubtful whether a carriage is “international,” and 
while it seems extravagant to leave such decision or interpretation to the 
airline or its clerk, the Committee proposes to replace Article VI of the 
Draft Protocol by a provision along the following lines, which would also 
be consistent with present practice: 


The traffic documents (passenger ticket, etc.) shall contain the 
statement that the carriage, if international within the meaning of 
Article I of the Convention, is subject to the rules relating to lia- 
bility established by the Convention. 


In discussing the limits of liability the Committee felt that the decisive 
argument against increased limits is provided by the fact that such limits 
will decrease the number of signatory States and thereby become detrimen- 
tal to the interests of sound development of international air transport. 

The Committee’s majority considers the new Article 25 as “unaccepta- 
ble.” It prefers the maintenance of the present wording “all the more as 
there are by now legal decisions, spread over more than ten years, for the 
interpretation of that rule and that any change would create new legal 
problems.” Moreover, recent accidents speak against the alternative later 
proposed by the ICAO Legal Committee, i.e., the elimination of unlimited 
liability in the case of gross negligence of the carrier or his servants. The 
majority suggests the following redraft on the basis of the Paris proposals: 


The limits prescribed by Article 22 shall not apply when it is 
established that the damage resulted from an act or an omission 
which the carrier or his servants or agents had committed or omit- 
ted intentionally or recklessly, without taking account the possi- 
bility of damage, while acting within the scope of their duties. 


A much better solution to the whole problem however, is found, accord- 
ing to the Committee’s majority, in the proposal presented by the German 
Ministries of Justice and of Transport, which reads: 


Limited Liability in cases where the carrier proves that the 
damage resulted from a negligent act on his part, or on the part of 
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his servants or agents, in relation to the navigation or operation 
of the aircraft (see No. 4, para. 2, lit a, of the Hague Rules of 
August 22nd, 1924). 

Unlimited liability in all other cases where the negligence of 
the carrier is proved. 


This solution would do away with the legal differentiation of the degrees 
of negligence. 

The Committee also proposes to replace the words “acting in the course 
of his employment” by the words “acting within the scope of his duties” 
as it is well known that the carrier’s servants and agents often act outside 
the scope of their normal employment. 

It also favors the maintenance of the old Article 35, taking into account 
the real importance of experimental flights over new routes. 


Finally they advocate the elimination of the double interpretation of 
the words “High Contracting Parties” by aligning Articles 37 and 40 with 
Articles 33 and 36 of the 1952 Rome Convention. 

Dr. R. H. MANKIEWICZ 


OBSERVATIONS AND COMMENTS ON FOREIGN CASES 


Bridoux v. Eastern Airlines Inc., U.S. Court of Appeals, District of 
Columbia Circuit, Feb. 11, 1954, 1954 U.S. and Canadian Aviation Re- 
ports 10. 


The mid-air collision near or over the Washington National Airport on 
November 1, 1949, between a passenger transport operated by Eastern 
Airlines, Inc., and a P-38 airplane piloted by the Bolivian, Eric Rios Bridoux, 
has resulted in litigation of interest to lawyers concerned with problems of 
international carriage by air. 


Justice Charles Fahy in the instant case set aside a default judgment 
of $160,000 obtained by Eastern Airlines, Inc., against Bridoux and re- 
instated the Eastern Airlines’ complaint for a trial on the merits. The 
C.A.B.’s report, after administrative proceedings, had previously exonerated 
the Washington National Airport control tower personnel and Eastern 
Airlines from liability. But in litigation against Eastern Airlines, against 
the United States of America, operators of the Washington National Air- 
port, and against Bridoux, the Union Trust Company of Washington, D. C., 
as executor of the estates of Ralph E. Miller and Mildred Miller, passen- 
gers on the Eastern Airlines transport at the time of the accident, was 
successful, except against Bridoux. The jury found against Eastern Air- 
lines,! and the judge, trying the action against the United States of Amer- 
ica at the same time, held the control tower personnel guilty as concurrent 
tort-feasors.? 


The Millers were not passengers in international air carriage as defined 
by the Warsaw Convention, but the facts of the accident might well have 
involved such passengers. The purpose of this brief discussion is to raise 
questions with reference to concurrent tort-feasors where the carrier is 
under the Warsaw Convention and the other tort-feasor or tort-feasors 
are not. 

In an accident similar to the Washington National Airport disaster, if 
one assumes that the passenger plane is transporting travellers in interna- 





1 Union Trust Co. v. Eastern Airlines and Erie Rios Bridoux, 1953 U.S. and 
Canadian Aviation Reports 135. 

2Union Trust Co. of the District of Columbia v. United States of America, 
1953 U.S. and Canadian Aviation Reports 147. 
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tional carriage, as defined by the Warsaw Convention, then the passengers 
or their personal representatives would have the following possible actions: 


(a) against the carrier for the Warsaw limits (or, if willful misconduct 
is proved against the carrier or his agents, for the full amount of 
the damage) ; 

(b) against the operator of the other plane involved in the collision for 
the full damage; 

(c) against the control tower personnel and their principal for the full 
damage. 

Cases in which an airplane passenger or his representative have recov- 
ered against control tower personnel or their principal for negligence 
resulting in the passenger’s death or injury are practically unknown. In 
the Washington National Airport accident the finding of the C.A.B. and 
the verdict of the courts in the Miller litigation are at variance. 

It is submitted that a passenger travelling under the provisions of the 
Warsaw Convention could collect against the carrier for the Warsaw limits, 
without proof of negligence, and for the remainder of his demonstrable 
damage and injury, upon proof of negligence, in some jurisdictions possibly 
by the aid of res ipsa loquitur, from the plane which collided with the one 
on which he was travelling and from the negligent control tower personnel 
or their principal. 

Under certain circumstances it might be argued that control tower per- 
sonnel were agents or servants of the international carrier and thus 
protected by the Warsaw Convention. 

The American rule is almost unanimous against contribution in situa- 
tions involving concurrent negligence that has resulted in a single loss. It 
would appear extremely harsh upon the carrier if the jury under Article 25 
of the Warsaw Convention finds that the accident was due to the carrier’s 
willful misconduct and also due to the negligence or willful misconduct, of 
the control tower personnel and no contribution was permitted under 
the law applied by the court seised of the case.* 

The effect of Article 23 and 33 of the Warsaw Convention on provisions 
in the contract of carriage making possible contribution when the accident 
causing damage results from the acts of concurrent or joint tort-feasors 
needs study. 

The effect of Article 20 of the Warsaw Convention (reversing the normal 
plaintiff’s burden of proof) in litigation where joinder statutes permit 
bringing in other tort-feasors not having such a burden of proof needs 


elucidation. 
J. H. SWAN 


Del Vina Air France, Civil court of first instance of the Department of 
the Seine (1st Chamber), 2 July 1954. 

On 12 June 1950, a DC-4 aircraft of Air France flying from Saigon to 
Paris crashed in the Persian Gulf while in the process of landing, near the 
Bahrein aerodrome. Mrs. Del Vina, a passenger on the aircraft, was killed 
in this accident. 

The plaintiff, Mr. Del Vina, acting in his own name, as well as in his 
capacity as legal tutor of his minor daughter, claimed from Air France the 
payment of compensation amounting to 25,000,000 frances (about $70,000.). 
He based his claim on the provisions of Article 25 of the Warsaw Conven- 
tion, accusing Air France and its pilot of faults which he considered as 
showing especially serious negligence, carelessness and recklessness and 





8 The heavy obligation placed upon the aircraft commander by the Court in 
its jury instructions in the Union Trust Co., case (1953 U.S. and Canadian Avia- 
tion Reports 185, at 144) would often make disregard of rules a duty. 
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which constituted such gross negligence (faute lowrde) as would put aside 
any limitation of liability. In particular, he charged the pilot for having, 
in spite of the fatigue due to a watch of twenty-two and a half hours, wished 
to land visually at the Bahrein aerodrome, the night beacons of which were 
notoriously inadequate. He also reproached the pilot with having attempted 
to land while visibility was below the prescribed minimum and Air France 
with not having required the improvement of the night beacons at the 
Bahrein aerodrome. 

The court did not accept the plaintiff’s conclusion to the effect that the 
fault committed should, in accordance with the law of the court seized of 
the case, be considered to be equivalent to willful misconduct (dol). The 
court noted in its judgment that there was no provision of French positive 
law which specified the degree of fault required and that this degree could 
not be measured according to the consequences, but should be estimated 
according to the conduct of the agent by reference to the conduct of a type 
of comparision, namely, a carrier or navigator, placed in the same external 
conditions, having the responsibility of the personnel and passengers who 
have placed their confidence in him. 

The court ascertained that gross negligence (faute lourde) which was 
assimiliated to willful misconduct (dol) by the Warsaw Convention was not 
culpa in concreto, professional fault or a penal infraction, but consisted 
essentially in an error, imprudence or negligence which could only be ex- 
plained by the stupidity, recklessness or carelessness of the agent. 

The court considered that pilot’s fatigue had not been demonstrated and 
that the intervention of this factor in the accident was not certain. It was 
also of the opinion that the criticisms of the plaintiff concerning the manner 
in which the pilot’s judgment had been at fault were only hypotheses and 
that it had not been established for sure that he had committed a serious 
breach of his obligations as commander, nor that the error of appreciation 
that he might have committed was due solely to the stupidity, recklessness 
or carelessness of the agent which were the marks of gross negligence 
(faute lourde) under the Warsaw Convention. 

Lastly, the court was of the opinion that, in spite of the inadequacy of 
the radio and beacon aids brought out by the inquiry in the chapter “recom- 
mendations,” Air France could not be blamed for having chosen the Bahrein 
landing ground and used it for its landings, like other airlines, and, in any 
case, this decision indicated neither recklessness nor carelessness. 

The court ordered Air France to pay to the claimant the sums provided 


in Article 22 of the Warsaw Convention and costs. 
J. BOLLA 


KLM v. Nederlandse Antillen, Hof van Justitie of the Netherlands 
Antilles, Curacao, January 12, 1954. 

The decision of the Highest Court of the Netherlands Antilles is based 
on the general principles of tortious liability as laid down in Articles 1382, 
1383 and 1384 of the Civil Code (Burgerlijk Wetboek) of the Netherlands 
Antilles. These Articles are identical to Articles 1401, 1402, and 1403 of 
the Civil Code of The Netherlands and offer an almost literal translation of 
Articles 1382, 1883 and 1384 of the French Civil Code. 

The decision is interesting for various reasons. 

(1) it raises the problem of a collision between ground vehicles and 
aircraft; 

(2) it illustrates the different interpretations attached to Article 
1384 (1403) of the Civil Code by Netherlands and French 
Courts; 

(3) it states in general terms a rule of prima facie negligence for 
damage caused to property; 
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(4) it offers a curious analogy to the common law rule of “last clear 

chance.” 

Ad (1): Neither the Netherlands Antilles nor the Netherlands have 
yet a special law dealing with liability for damage caused by aircraft in 
flight to persons or property on the surface. Such liability is therefore 
governed by the general principles of tortious liability laid down in the 
respective Civil Codes, requiring proof of negligence (Art. 1382 of 1401), 
and imposing vicarious liability on the master for the negligence of his 
servants or agents (Art. 1384 (3) or 1403 (3) ). Under a system of absolute 
liability such as laid down in the Rome Conventions of 1933 and 1952 and 
in a great number of national legislations, the aircraft operator would be 
liable unless he proves that the negligence of plaintiff was the exclusive 
cause of the accident. 

A curious legal situation might arise if an aggravated system of liability 
would exist for the owner or driver of the road vehicle, such as is the case 
in the Netherlands with respect to the owner of motor cars. Technically 
speaking the onus of proof as to negligence in a collision between a motor 
car in movement and an aircraft, would, in the Netherlands, rest with the 
owner of the motor car. 

Ad (2): The first paragraph of Article 1384 of the Civil Code of the 
Netherlands Antilles and France (Article 1403 of the Netherlands Civil 
Code) provides i.a. that “one is not liable for damages caused by one’s own 
acts, but also for damage caused . . . by things which one has in one’s 
custody.” Whereas the Netherlands Courts have refused to construe this 
phrase otherwise than as an introduction to the following articles dealing 
with specific cases of damage caused by things (Art. 1404: animals, 1405: 
constructions), the French Courts have since the end of the 19th century 
built on this sentence a complete system of strict liability for damage 
caused by any object, whether it be motorcars, chirurgical needles or poi- 
soned wine, which liability can only be set aside by proof that the damage 
due to an external cause, unforeseeable and unpreventible for the person 
in whose custody the thing was. The French rule is followed i.a. in Lebanon 
(Article 181 Code of Obligations 1932), Italy (Art. 2051 Cod. Civil 1942), 
Egypt (Art. 178 Civil Code 1948), Venezuela (Art. 1193, Civil Code 1942). 
In Argentine the Courts seem to be divided (see also Article 899 of the 
Draft Civil Code of 1936). In Belgium the rule is only applied if it is proved 
that the damage was caused by a defect of the thing. This seems also to be 
the rule in the Province of Quebec. 

Ad (3): The principle of res ipsa loquitur is not known as a specific and 
independent rule in civil countries, but the same reasons of common sense 
which have made common law courts apply this principle, have also validity 
in civil law countries. The rule as formulated by the Appeal Court in the 
subject decision, to the effect that damage caused to property ‘“‘must in 
principle be regarded as a tort” and that “since such damage can usually 
be avoided, it must likewise be assumed in principle that the damage was 
due to the pilot’s fault,” is more generally worded as it was probably in- 
tended. It must be read in connection with the facts of the case. But it 
probably does mean that the Court will generally apply the res ipsa loquitur 
principle to damage caused by aircraft to property on the surface, in the 
absence of circumstances, which would give another explanation of the 
causes of the accident. 

Ad (4): Netherlands law, as the law of most, if not all, civil law coun- 
tries, does not know the principle of contributory negligence which still 
prevails in the majority of the States of the USA. Plaintiff’s contributory 
negligence is only considered 4 ground for mitigation of damages on the 
basis of distribution of loss in proportion to the degree of negligence on 
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both sides. The last clear chance exception, which was developed at com- 
mon law to mitigate the hardness of the contributory negligence rule, could 
therefore not play the same role in civil law systems. That does not mean, 
however, that in the most typical last clear chance situations civil law 
countries may not often arrive at the same result as Anglo-Saxon courts. 
The subject decision offers a striking example. For the reason that “the 
pilot was.aware that the road in question existed and that it was not for- 
bidden for traffic to use it on the approach of the aircraft,” the Court held 
KLM to be fully liable “irrespective of the question whether the Government 
(plaintiff) could be blamed for omitting to take measures which could elimi- 
nate the danger of collision.” 
Mr. H. DRION 


Helen C. Philios v. Transcontinental & Western Air Inc. In June 1951, 
the City Court, Queens County, in the State of New York, rendered a deci- 
sion in a case of international flight giving a very broad interpretation to 
Article 17 of the Warsaw Convention. 

Plaintiffs bought the round trip tickets and left La Guardia Airport on 
April 5th, 1948. After several stops en route, they arrived in Rome, Italy, 
and departed therefrom on April 7th, 1948, for Athens, Greece. The trip 
from New York to Rome was in a Contellation equipped with a pressurized 
cabin and from Rome to Athens in a Skymaster which was not equipped 
with such a cabin. Helen C. Philios, the plaintiff, experienced no difficulty 
with her ears on the trip from New York to Rome. On the trip from Rome 
and during descent to Athens, she first experienced difficulty with her ears, 
suffered headaches, and finally noticed blood coming from her ears. She 
was attended by a physician in Athens whose testimony was taken by 
written interrogatories. The testimony of the stewardess on the plane was 
likewise taken by written interrogatories, to which objections were made 
and decision reserved. Objections were sustained as to the whole interroga- 
tory but not to answers to cross-interrogatories. 

Hearing: The testimony in the case at bar established that plaintiff 
sustained physical injury on board defendant’s aircraft for which defendant 
is prima facie liable pursuant to the provisions of Article 17 of the Warsaw 
Convention. Defendant, in order to avail himself of the defenses in Article 
20, exhibited the navigator’s log which showed that on the ascent from 
Rome the altitude attained was 9,650 feet, and the descent into Athens was 
from a height of approximately 11,300 feet or less than 2,000 feet difference 
in altitude. The regulations of the defendant provide that no descent should 
be made faster than at the rate of 500 feet per minute. Testimony of the 
pilot showed that this descent was at 373 feet per minute; however, the 
records in evidence and the cross-examination by plaintiff’s attorney raised 
a doubt as to the accuracy of the computation of the speed of the descent 
to Athens. The Court upheld this doubt and rejected this part of the de- 
fendant’s defense on the basis of Article 20 of the Warsaw Convention. 
The Court also upheld the plaintiff’s allegation that the main cause of the 
injury was the flight in a plane not equipped with a pressurized cabin, and 
in its opinion the defendant had thus failed to sustain the burden of proof 
required under Article 20. 

The third issue raised by the defendant is connected with the interpre- 
tation of Article 21. His allegation was that the plaintiff had a respiratory 
infection which caused the injury, and that travel by air with such respira- 
tory infection constituted contributory negligence. This allegation was 
rejected by the Court because the defendant failed to inform his passengers 
about the possibility of such risk. 
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The judgment was given in favor of the plaintiff, Helen C. Philios for 
the injury sustained in the sum of $3,000 and in favor of John T. Philios 
for loss of services in the sum of $1,500. 

Comments: The originality of this case and of the judgment rendered 
in it consists in the following: 

(i) it gives too broad an interpretation to Article 17 and too narrow 
an interpretation to Article 20 of the Warsaw Convention; 

(ii) it seems to be consistent with IATA Conditions of Carriage refer- 
ring to U.S. carriers; 

(iii) it’s repercussions may be of far reaching importance to the U.S. 

air carriers and European carriers going to the U.S. 

Ad i): The text of Article 17 of the Warsaw Convention rather implies 
that there must be an accident in order that the injured passengers or the 
dead passenger’s heirs could present their claims. See Otto Riese & J. T. 
Lacour “Precis de Droit Aerien” p. 265. In this case no proof of accident 
can be found. The speed of the descent to Athens, to the computation of 
which only some doubts were raised, cannot be counted as a proof of an 
accident. 

Article 20 presents a very big defense to the carrier. The use of it is 
almost impossible in case of a fatal accident, but it may be quite easily 
applied in case of non-fatal accident. The most valuable and authentic evi- 
dence in this respect is certificates of airworthiness and log books as re- 
quired by Article 87 of the Chicago Convention 1944. The hearing in this 
case proves that insufficient consideration has been given to these inter- 
nationally required documents. 

Ad ii): The IATA Conditions of Carriage for the purpose of U.S. car- 
riers are contained in Resolution 128/275b para. 4. On the one hand, it 
shifts the burden of proof from the carrier to the passenger, but on the 
other hand, it creates a wider margin for claims and allegations to which 
a passenger-victim may be entitled. In this way it can only be explained 
that John T. Philios, husband of the plaintiff presented his claim for loss 
of services. 

Ad iii): This interpretation of Articles 17 and 20 of the Warsaw Con- 
vention may create a dangerous precedent. It shows that Courts may be 
always inclined to apply their national substantive rules to the detriment 
of the internationally unified rules of Air Transportation concluded at 
Warsaw in 1929, and to which the U.S. has been a party since 1934. The 
Judgment rendered in the above case creates the ground for claims of un- 
known nature for which there is no legal basis in the internationally binding 
Convention. This may have a far-reaching effect on the policy and rates 
of the U.S. Airlines and the European Airlines operating into the U.S. as 


well. 
T. CIEPLAK NOWAK 





FEDERAL REVIEW 
SURVEY OF AERONAUTICAL LAW IN 1954 
By Arnold W. Knauth * 


INETEEN FIFTY-FOUR started the second half century of powered 

flight. The semi-centennial was celebrated with various ceremonies 
and accompanied by surveys of the progress since the Wrights first flew 
in 1903 at Kitty Hawk. 

The year’s aviation activity was very great. The transport fleet of the 
American domestic airlines attained 1,000 units, many of large capacity, 
and trans-continental non-stop operations at 18,000 and 19,000 feet became 
a commonplace. The non-skeds operated another 100 large transports, and 
contract and industrial transports numbered some 10,000. However, The 
number of small light planes decreased to about 30,000, and the more 
rigorous standards imposed by federal regulatory authorities raised the 
cost and price of such aircraft sufficiently to discourage the output. Cheap 
back-yard flying was a diminishing activity. The military fleet was obviously 
very large; and the Military Air Transport Service (MATS) issued press 
releases giving some idea of its tremendous and global activities. Some 
civil helicopters became available, but the military demand continued to 
absorb most of the production of this remarkable machine; it seemed that 
this type would be used to do much of the military work hitherto done by 
trucks. 

Travel by air continued to increase in an extraordinary way. Over one 
million passengers crossed to and from Europe, exceeding the ship-carryings, 
which attained 840,000. The density of North Atlantic travel compelled an 
ICAO re-study of the existing traffic arrangements which have been con- 
structed on a traffic spacing of 30 minutes between planes. In several areas 
overcrowding of airspace became a serious problem; many local conflicts 
were brought to the Air Coordinating Committee whose usefulness continues 


to increase. 
STATE VERSUS FEDERAL POWER OVER AVIATION 


Perhaps the leading event of the year in legal and constitutional signifi- 
cance was the seemingly off-hand denial of the writ of certiorari by the 
United States Supreme Court in the case of Western Airlines vs. People of 
the State of California, 348 U.S. 859, 1954 USAVR 347, 75 S.C. 87. The 
California Supreme Court had decided, by a division of 5-to-2, that 
the State commission was justified in asserting economic control over the 
intra-state transport business between the airports of San Francisco and 
Los Angeles—a wholly intra-State operation. Western Airlines vs. P.U.C. 
of California, 1954 USAvR 83, 258 Pac. 2d 581, 268 Pac. 2d 723, 42 Cal. 2d 
621. The United States Supreme Court shrugged the matter off with the 
simple statement “for the want of a substantial federal question.” Thus 
vanished in one gesture a bugaboo which had plagued the airlines from the 
day of the enactment of the 1938 Act. Observers remembered that in 1939 
Canadian Colonial abandoned an intra-State New York City-Buffalo service 
because of the threatening thunders of the CAB of that era. 


* Arnold W. Knauth is a member of the Bar of New York and Adjunct 
Associate Professor of Law, New York University. The present essay continues 
the series begun in 1942 in the Annual Surveys of American Law published by 
New York University. 
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The Cedarhurst Case 


The important dispute between the Village of Cedarhurst and the users 
of the adjacent New York Idlewild International Airport continued on its 
cumbersome way. The question whether the Village may drive the airmen 
upstairs to the 1,000 foot level, or whether a federal traffic rule may direct 
the airmen to pass over the Village at 460 feet in approaching a runway 
goes to the roots of the State-Federal conflict. The California court, like 
others, has conceded that “safety” has been appropriated by Congress as a 
federal matter, and that “economics” is left to the States, at least so far as 
it is intra-state and local. The safe flying of aircraft is one thing; the safe 
landing of aircraft may be another. Landings and airports are “local’’; 
landing an aircraft may be a matter of “safety” only when landing is neces- 
sary to prevent accident, and a planned landing for business purposes may 
be classed as “economic.” The classification of inter-state and intra-state 
economic control of landings presents the conundrum. 

It may be remarked that Canada, under the Crown, and with a constitu- 
tion exactly the reverse of ours in respect to distribution of dominion- 
provincial power, seems to be riding rough-shod over the interests of the 
dweller on the land in favor of the aviator. Canada has also produced an 
informing discussion of the right to fly over and land on a lake, as opposed 
to the rights of the dweller on an island to bring electric power to his island 
by wires strung over the water-level. Again, the aviator’s legal rights 
surpassed those of the earth-dweller. The air, said the court, is a highway 
at all levels right down to the water-landing. 


ACCIDENT LITIGATION 


The appeals in the 1949 Washington National Airport accident cases 
remained undisposed of; but the Appeals Court of the District of Columbia 
dealt with the effort of the Bolivian pilot, Bridoux, to disembarrass himself 
of the default judgments entered against him by Eastern Airlines at a stage 
of the proceedings when the CAB report had fixed blame on him, and 
before the trial and jury verdict which exonerated him the courts said 
unpityingly that the decrees against him could be reopened, but that the 
decree foreclosing his personal right to sue for the personal injuries to 
himself could not be reopened. 

The famous “Cairo” accident of 1949 came to trial in New York, and 
at the year end the result was still awaited. See, 1951 USAVR 437. 


SOME MAJoR ACCIDENTS OF THE YEAR 


On August 22, Braniff lost a DC-3 in a thunder-torm arrival crack-up 
at Mason City, Iowa; the 12 lives lost were the first in the line’s 25 years 
of operation. 

On December 22nd, a “non-sked’”’ DC-3 ran short of gas, lacking half-a- 
minute for reaching Pittsburgh, Pennsylvania; the pilot set it down in the 
dark on the Monongahela river where 18 persons—all soldiers and crew— 
swam to shore, while 9 were lost in the river. The pilot, having escaped, 
plunged in to rescue one of the victims and was himself lost. The plane 
was almost intact when raised. 

On December 18, an Italian Airlines (L.T.A.) DC-6 cracked up while 
attempting to make an instrument-controlled landing at Idlewild. All the 
crew but one were lost; and 18 of the 21 passengers. 

B.O.A.C. lost two Comets which apparently disintegrated at their 
normal altitude of about 35,000 feet. Experiments led to the conclusion 
that the pressurizing of the cabins broke the skins suddenly with an effect 
like an explosion. The investigation was greatly aided by the extraordinary 
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success of the British Navy in picking up pieces of one of the Comets from 
the shallow sea near Elba. 

A Northeast Airline DC-3 crossing the White Mountains in a December 
twilight found itself unexpectedly low, among mountains, in thick snowy 
weather. The pilot managed to set the ship down in soft pine trees; there 
was no fire; and several of the occupants survived two cold nights before 
being found by searchers. 

M.A.T.S. lost a trans-Atlantic Super-Constellation in December under 
completely mysterious circumstances; the machine met some sudden fate 
within an hour or so after take-off from Maryland. 


LEGISLATION 


Under the prodding of the late Senator McCarran the Senate Committee 
on Interstate and Foreign Commerce conducted four months of hearings 
on proposals to re-state all the federal statutes relating to civil aviation in 
a single Act, with interesting rearrangements of some of the functions. 
Almost all segments of the industry came forward with testimony, and the 
record, released by the Government Printing Office in December, was a 
volume of some 1200 pages; the staff Report based on these hearings was 
released in January 1955. 


STATE LEGISLATION 


When the New York courts declared unconstitutional the 1953 Act which 
would permit a lawsuit against any airman who touched down at a New 
York airport, the interest of other States in such laws seemed to diminish. 
Closely related is the similar problem—now in the courts—as to the 
power of States to compel non-resident ship-owners to submit to personal 
jurisdiction (through the agency of some State official) as a condition to 
navigation in State waters and doing business in ports and harbors. The 
voices of Marshall and Story are heard again in the courtrooms as States 
seek to tax and regulate maritime, interstate and foreign business against 
the federal interest. The present Supreme Court has consented to wide 
State taxing power over aviation and shipping. 

Will the State power be enlarged, or curbed? In Florida, a City was 
allowed to regulate the towing of advertising banners. In Los Angeles, the 
County Counsel was pessimistic about the extent of City control of 
aviation. 

INTERNATIONAL AVIATION 
Treaty Movement 

Despite great reluctance in the aviation industry, a meeting of the 
ICAO Legal Committee at Rio decided to propose a protocol to the Warsaw 
Convention which, insofar as adopted by any country, would bring about a 
number of minor amendments deemed desirable although not essential. The 
protocol also proposes to increase the “Warsaw limit” on death and injury 
awards by 60 per cent: namely, in Poincaré francs from 125,000 to 200,000, 
and in U. S. Dollars from $8,300 to $12,800. These proposals will now go to 
a 1955 diplomatic conference scheduled for the Hague in September. 

The Rights in Aircraft (Mortgages) Convention was ratified by Nor- 
way, but Switzerland and Germany were both considering amendment of 
their highly restrictive chattel mortgage laws so as to implement their 
expected ratifications. In the United States, the enactment of a statute for 
the admiralty foreclosure of foreign mortgages on foreign ships stood in 
sharp contrast to the State Department’s refusal to accept the Mexican and 
Chilean ratifications of the Rights in Aircraft Convention. For Mexico and 
Chile both annexed reservations as to tax claims and local labor claims 
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(which the U. S. government refused to accept); while the Congressional 
extension of the Ship Mortgage laws contains a rider reserving local repair 
and labor liens, (to which the State Department made no objections). It 
would seem that the resistance to the Mexican and Chilean reservations is 
unrealistic and might properly be withdrawn. Americans want to sell both 
ships and airplanes to foreigners, taking back mortgage pledges which 
ipso facto are transactions under foreign laws; it seems rather stiff to 
encumber these desirable business reforms with pronouncements that seem 
to impose a foreign will on what is essentially the domestic law of the 
foreign borrower. 

At the sear end, a proceeding was pending in the Panama Canal Zone 
which may throw strong judicial light on the Foreign Ship-Mortgage Act 
in its practical workings. 


International Regulation 


The obvious excellence of the work of ICAO in preparings its fifteen 
“Annexes” of International Standards and Recommended Practices brought 
about a strong movement to join in its work. The last of the 20 Latin- 
American republics adhered, and so did the states of South-east Asia which 
had not yielded to the Moscow-Pieping pressure. Poland was the only 
member from behind the iron and other curtains; its services to Western 
Europe served as the air link between the Moscow-dominated areas and the 
rest of the world. 

India went forward with the resolve to take control of flight in that 
sub-continent to the exclusion of foreign airlines, and in January, 1954, 
gave a year’s notice of denunciation of the 1946 bilateral Convention under 
which American carriers have for a decade crossed India with fifth-freedom 
privileges. India is not at present interested in flying to any area controlled 
by the U.S.A., and there is little basis for a reciprocal bargain. The era 
is drawing to a close when foreign airlines could participate in the domestic 
intra-Indian traffic. In preparation for this new development, Pakistan 
acquired a fleet of long-range transports with which to operate an all- 
Pakistan trans-India air service between East and West Pakistan. 

During the year, a Red China military air force wantonly shot down a 
British civil air transport on its regular run, following an off-shore high 
seas route, between Singapore and Hongkong; several occupants were 
rescued from the sea by American military fliers, who were in turn attacked 
by the Chinese and are said to have shot down an attacker. Before the year 
end, Red China paid Great Britain a sum as damages; the newspapers 
reported the settlement to have been over a million U. S. dollars. This was 
an unusually rapid settlement, especially in view of Red China’s non-recog- 
nition of the British government and disdain of the recognition offered by 
Britain in 1950. 

A good deal of military air skirmishing occurred in northern Japan, 
along the China coast, and perhaps in other areas; a year-end announcement 
revealed that the U. S. Air Force had lost as many as 33 men in such 
encounters. 

The United Nations voted, by 42 to 5 (with 6 abstentions) to take up 
with non-member Red China the question whether military airmen shot 
down or otherwise captured in the Korean war were military prisoners to be 
released under the armistice, or parachuted spies to be dealt with as spies. 

It would seem probable that the flurry of declarations of off-shore 
sovereignty consequent on President Truman’s two proclamations of 1945 
may produce more incidents and arguments about the freedom of air 
navigation beyond the 3, 4 or 6 mile limits, perhaps as far as 200 miles 
off the coasts. 

The S.A.S., the airline of the three Scandinavian countries, arranged 
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with Canada and the United States in establishing a trans-polar scheduled 
service between Copenhagen, northern Greenland, Edmonton and Los 
Angeles. This was the first passenger route over the polar ice. 


OTHER LITIGATION 


Conflict of Laws 


The “wrongful death” tangle continues to bedevil litigants who, having 
only a limited time within which to plead their claims to a court, are 
painfully astonished by the views of “public policy” announced by the courts 
after the litigant has made his irrevocable choice. Thus the Royal Indemnity 
Company, declared by the law of New York to have control of a death action 
by reason of its payments of statutory death benefits to the surviving parent 
(and the failure of the personal representative to institute action within 
6 months) has not merely been ousted of participation in the action, but had 
its timely suit dismissed. The reason, if it can be so described, is that there 
is a possibility that the law of Portugal (where the accident happened) 
might consider “moral” elements as a basis for damages; and the federal 
judges considered that “moral” damages are unknown to the law of New 
York. Hence, rather than deprive the tardy personal representative of the 
possibility of moral damages, the courts have totally deprived the workmen’s 
compensation insurer of its legal subrogation rights against the carrier 
defendant. Royal Indemnity Co. and Komlos vs. Air France, 1954 U.S.Av.R. 
(December). 

A very evident result of the tangle is the copious duplication of lawsuits 
by parties who, fearing the belated hindsight of the courts after the time 
to re-plead an action has expired, crowd the files and dockets with pleadings 
asserting every imaginable—and much unimaginable—pleading. Thus the 
nuisance and costly uncertainty and argument is increased. 

Municipal Airport Hangars 

In 1937 a Texas court decided that a municipality which operates a 
hangar may be sued because of the destruction of a hangared airplane by 
fire. The case of Christopher vs. El Paso, 1937 U.S.Av.R. 153, 98 SW2d 394 
(Texas) has often been cited and discussed. Now a federal court with Texas 
jurisdiction has discovered that a Texas statute of 1947 has effectively 
reversed the rule of the Christopher case, and established a new immunity 
for cities which operate hangars. Imperial Co. vs. City of Sweetwater, 1954 
U.S.Av.R. 64, 210 F. 2d 917. In the unending battles over sovereign immu- 
nity, the customers of the municipal hangars and the fire insurance com- 
panies have lost a round. 


LEGAL LITERATURE OF THE YEAR 


Collections of National and International aviation law continued to 
appear, and such are very useful. In addition to the French volume by 
Lacombe and Saporta, the German volume by Meyer, the Argentine volume 
from the University of Cordoba, a well-compressed Belgian collection was 
edited. In August, the Aeronautical Law Committee of the American Bar 
Association brought in its annual report, reviewing the year’s legal develop- 
ments in the careful manner which has become usual. As usual, the principal 
output in the United States appeared in the columns of this JOURNAL, and 
the cases and statutory material was collected in the quarterly parts of 
U. S. Aviation Reports. An eight-year Index Digest of these Reports 
brought the cumulative 1944 Digest down to the year 1952. The excellent 
volume by H. Drion: “Limitation of Liability in Air Law” appeared at the 
year’s end, and sheds new lustre on the able group of students assembled 
by Professor John C. Cooper under the auspices of McGill University. 








JUDICIAL AND REGULATORY DECISIONS 


INTERLOCKING DIRECTORATES UNDER SECTION 409(a) 
OF THE CIVIL AERONAUTICS ACT: MEANING 
OF “REPRESENTATIVE” 


ECTION 409(a) of the Civil Aeronautics Act of 1938! authorizes the 

Civil Aeronautics Board to prohibit interlocking directorate relation- 
ships which are detrimental to the public interest and to approve the re- 
lationships which are not detrimental to the public interest. Congress by 
enacting Section 409(a) has not only prescribed that one individual may 
not serve as an officer or director of two or more 409(a) companies? but 
has also sought to prevent circumvention of its intent by prohibiting the 
use of a representative or nominee. 

In Lehman v. Civil Aeronautics Board? the question arose whether 
partners in an investment banking firm represent each other to the extent 
that this partner relationship alone can create an interlocking directorate 
subject to prohibition by the CAB. The court held that a prohibited relation 





1 §2 Star. 1002 §409(a) (1938), 49 U.S.C. §489(a) (1946) which section is set 
out in full below: 

Sec. 409(a) After one hundred and eighty days after the effective 
date of this section, it shall be unlawful, unless such relationship shall 
have been approved by order of the Board upon due showing, in form 
and manner prescribed by the Board, that the public interest will not 
be adversely affected thereby — 

(1) For any air carrier to have and retain an officer or director who 
is an officer, director, or member, or who as a stockholder holds a con- 
trolling interest, in any other person who is a common carrier or is 
engaged in any phase of aeronautics. 

(2) For any air carrier, knowingly and willfully, to have and retain 
an officer or director who has a representative or nominee who repre- 
sents such officer or director as an officer, director, or member, or as a 
stockholder holding a controlling interest, in any other person who is a 
common ¢arrier or is engaged in any phase of aeronautics. 

(3) For any person who is an officer or director of an air carrier to 
hold the position of officer, director, or member, or to be a stockholder 
holding a controlling interest, or to have a representative or nominee 
who represents such person as an officer, director, or member, or as a 
stockholder holding a controlling interest, in any other person who is 
@ common carrier or is engaged in any phase of aeronautics. 

(4) For any air carrier to have and retain an officer or director who 
is an officer, director, or member, or who as a stockholder holds a con- 
trolling interest, in any person whose principal business, in purpose or 
in fact, is the holding of stock in, or control of, any other person engaged 
in any phase of aeronautics. 

(5) For any air carrier, knowingly and willfully, to have and retain 
an officer or director who has a representative or nominee who represents 
such officer or director as an officer, director, or member, or as a stock- 
holder holding a controlling interest, in any person whose principal 
business, in purpose or in fact, is the holding of stock in, or control of, 
any other person engaged in any phase of aeronautics. 

(6) For any person who is an officer or director of an air carrier to 
hold the position of officer, director, or member, or to be a stockholder 
holding a controlling interest, or to have a representative or nominee 
who represents such person as an officer, director, or member, or as a 
stockholder holding a controlling interest, in any person whose principal 
business, in purpose or in fact, is the holding of stock in, or control of, 
any other person engaged in any phase of aeronautics. 

2 The term “409(a) company” as used herein includes: air carriers, common 
carriers, and any other person or persons engaged in any phase of aeronautics. 
8 209 F.2d 289 (D.C. Cir. 1953); cert. denied 347 U.S. 916 (1954). 
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existed; therefore, it affirmed the Board’s disapproval of the interlocking 
directorate. 

Both phases of the case concerned Mr. Robert Lehman, a partner in an 
investment banking firm which dealt in the financing of companies in the 
air transportation industry. Since Mr. Lehman desired to act as a director 
of two 409(a) companies‘ he petitioned the CAB for the approval required 
by the Act. In this first phase of the case, the Board, noting that Mr. Leh- 
man and other members of Lehman Brothers held directorships in various 
air carriers,® instituted on its own initiative a separate proceeding to 
determine whether the interlocking relationship provisions of Section 
409(a) were being violated by the Lehman Brothers partners. The CAB 
consolidated both proceedings® and ruled that both situations gave rise to 
interlocking relationships which were not in the public interest and should 
not be approved. The Lehman partners appealed to the United States Court 
of Appeals? and on appeal to the court affirmed the ruling of the CAB.8 


In considering the first phase of the case the court held that there was 
a sufficient present and potential conflict of interest between the two firms 
on which Mr. Lehman petitioned to serve, to support the Board’s disapproval 
of the interlocking relationship. The opinion pointed out that no actual 
injury need be shown as the Civil Aeronautics Act is preventive in nature 
and the burden of proof is on the petitioner to show that the public interest 
will not be adversely effected by the proposed interlocking directorate.!° 
Since one of the purposes of the Act is to free the aeronautics industry 
from any interlocking relationships which might impede development and 
competition, even a slight or potential conflict could be termed adverse to 
the public interest and thereby violate the Act. The ruling is consistent 
with the prior policy of the CAB and the courts in regard to the first phase 
of the case.1!1 Assuming the competitive position of the two firms and the 





4Mr. Lehman was currently serving as a director of Pan American World 
Airways, an air carrier some of whose business is conducted in the Caribbean. 
He desired to become a director of United Fruit Company, a sea carrier approxi- 
mately three (3) per cent of whose business consisted of passenger transportation 
in the Caribbean. 

5 Messr. Lehman, Thomas, and Ehrman were directors of Pan American 
World Airways, National Air Lines, and Continental Air Lines respectively. 

6 Lehman Brothers Interlocking Relationships Case, Docket No. 3605, includ- 
ing Docket Nos. 2678 and 4566, May 21, 1958, CAB E-6447. 

7 Appeal from CAB ruling allowed §1006 CAA, 52 Srat. 1024, 49 U.S.C.A. 
§646 (1938). 

8 See note 3 supra. 

%It is arguable that due to the nature of the service provided by the two 
concerns there is in fact no real conflict of interest or competition. United Fruit 
Company is primarily an importer with passenger accommodations on some of its 
vessels offering leisurely ocean cruises whereas, Pan American Airways provides 
rapid air travel. However, since both concerns actively solicit tourist traffic the 
position of the CAB and the court appears sound. 

10 Ames—Continental Air Lines, Interlocking Relationships, 1 C.A.A. 498 
(1939) (denial of petition for a common director of an air carrier and an 
aircraft manufacturer on the basis of potential interest conflict, i.e., possible 
interference with free choice of carrier when buying equipment). 

Darling—Canadian Colonial Air Lines, Interlocking Relationships, 1 C.A.A. 
641(1940) (denial of petition for a common director of an air carrier and a 
company holding securities in various companies engaged in aeronautics wherein 
the CAB stated at page 647: “... the applicants have not sustained the burden, 
placed upon them by the statute, of showing that the public interest will not be 
adversely affected by the proposed interlocking relationship . sis) 

11 All American—Du Pont, Interlocking Relationships, 8 C. A.B. 672 (1947) 
(competition was between an air carrier and a common carrier serving the same 
general area; therefore, the interlocking relation was denied approval). 

Pan American Airways—Hanes, Interlocking Relationships, 8 C.A.B. 617 
(1947) (the CAB had previously approved the interlocking relationship but, be- 
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identity of the director, the situation falls squarely within the direct pro- 
hibition of Section 409(a). 

The second phase of the case presents a more interesting problem and 
one which could have far reaching consequences. Here one man is not 
serving as a director of two 409(a) companies; rather two 409(a) company 
directors are associated by their membership in an investment banking 
partnership, a non-409(a) company.!2 The question that arises is whether 
these partners are representatives of one another within the purview of 
Section 409(a). The CAB concluded that there was representation, and 
the court affirmed the Board’s finding. 

Lehman Brothers is actively engaged in financial dealings with 409 (a) 
companies and through its investment banking business is closely associated 
with the aeronautics industry as a whole.!* The court reasoned that various 
Lehman partners when acting as directors cannot disassociate themselves 
from their partnership interests or those of their fellow partners.14 Using 
this analysis the court concluded that these partners in this firm are repre- 
sentatives of one another when acting as 409(a) company directors and 
thus fall within the “representative or nominee” clause of the Act. The 
effect of this decision is that the determination of the question of whether 
or not partners are representatives of one another will turn on the nature 
of the partnership enterprise and its association with the air transportation 
industry.15 

Beside the approach adopted by the court the “representative or nominee” 
clause of Section 409(a) permits two other approaches to this question: 
(1) all partners are representatives of one another within the Act, and (2) 
partners are never representatives of one another within the Act. 

The court considered the first alternative that mere association of 409(a) 
company directors in some non-409(a) enterprise would always make the 
directors representatives of one another within the Act. However, it prop- 
erly dismissed this alternative.1¢ 





cause of new passenger service offered, found an interest conflict at this later 
date and struck down the relationship). 

See also, 42 Geo. L. J. 140(1953) ; 89 VA. L. R. 975 (1953). Both ptootions 
int out the consistency of the instant decision and the prior attitute of the CAB 
in regard to the interlocking relationship between Pan American Airways and 

United Fruit Company. 

12 The Lehman Brothers case involved numerous situations wherein the CAB 
found interlocking directorates. The final result was that all but the relations set 
out in note 5 supra, were approved. 

18 A substantial part of the Lehman Brothers business is the underwriting of 
security issues for concerns in the air transportation industry. 

14 See note 6 supra, where the CAB characterized the representation among 
the Lehman partners as follows: 

... The efforts of a Lehman partner who is a directcr of a section 

409( a) enterprise to obtain for Lehman Brothers the underwriting busi- 

ness of that enterprise would be a matter of financial interest to another 

Lehman partner who is a director of an air carrier which may compete 

for traffic with that enterprise. In such a situation it might well be that 

the prospects for Lehman Brothers obtaining this underwriting business 

could be materially enhanced if a Lehman partner could arrange for less 

vigorous competition for the traffic by the air carrier. If the section 

409(a) enterprise were a potential — air craft rather than a com- 

petitor for traffic, efforts to obtain underwriting business from the sup- 

plier might include efforts to facilitate sale of its products to the air 
carrier. 

15 The Lehman Brothers case should be carefully restricted; it unquestionably 
does not hold that partnership relation alone creates that kind of representation 
which the language of the Act seeks to prohibit. See note 16 infra, 

16 Lehman v. Civil Aeronautics Board, 209 F.2d 289, 293 (D. 0. Cir. 1953) : 
. Community of interest due to membership in a partnership is 

not i in and of itself sufficient to require approval of the relationship inci- 

dent to partners being directors of Section 409(a) companies, ... For 
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The second alternative, that association of 409(a) company directors 
through membership in a non-409(a) company regardless of the nature of 
its business never creates representation within the meaning of the Act, 
seems to have considerable merit, although it was rejected by the majority 
of the court. 

The legislative history of the Act supports the second alternative. First, 
the Senate version of the present Act contained, in addition to “representa- 
tive or nominee,” the words or otherwise.1* These latter words were dropped 
when the Act was passed. This would indicate that the present Act permits 
some relationships which the Senate version would have excluded —— 
perhaps partnership association.18 Second, Congress declined to regulate 
all interlocking relationships between an air carrier and an investment 
banking concern.!® Congress indicated that investment banking concerns 
were not to be 409(a) companies.2° But the court by looking to the nature 
of this firm to determine whether the partners represented each other, in 
effect, erroneously put this investment banking firm in the class of a 409(a) 
company as soon as more than one of its partners served as an air carrier 
director. Third, the basic concept of Section 409(a) is expressed in sub- 
section (1) which makes it unlawful for one person to act as a director of 
more than one cempany without first securing approval from the CAB. To 
prevent circumvention of the prohibition, subsection (2) makes it unlawful 
for the carrier and subsection (3) makes it unlawful for the person to 
avoid the prohibition of Section 409(a) (1) by the use of a representative 
or nominee.2! The comments of the draftman indicate that the purpose of 
this “representative or nominee” clause was to prevent evasion of the 
prohibition against one man holding a dual directorate through the use of 
a strawman.2? 





example, if the community of interest is due to membership in a partner- 
ship which owns a drug store it could hardly be said that this caused one 
partner to be the representative of another in their respective capacities 
as directors of Section 409(a) companies....” 
17 SEN. 3845, 75th Cong., 3rd Sess. §410 (1988): 

“... it shall be unlawful ... for any person who holds the position 


of ... director in any air carrier to hold the position of ... director... 
either directly or through a representative or nominee or otherwise ... 
in any other air carrier...” (Emphasis added.) 


18 It could be argued that the elimination of “or otherwise” made the “repre- 
sentative or nominee” clause more all inclusive or that the words “or otherwise” 
were merely repetitious and therefore unnecessary. 

19In 1943, H.R. 3420, to amend the Civil Aeronautics Act, was reported out 
of the Committee on Interstate and Foreign Commerce. Section 409(a)(B) of 
this bill made it unlawful “for any air carrier to have and retain an officer or 
director who is an officer, director, or member of, or who controls, any other 
person.... (B) who is an underwriter. ...” The bill also made it unlawful for 
a director of an air carrier “to hold the position of officer, director, or member” 
of any person who is an underwriter. Commenting on this section of the bill the 
House Report states: “The principal change of substance is the inclusion within 
the scope of section 409 of interlocking relationships between . . . air carriers 
and underwriters. ... ” H.R. Rep. No. 784, 78th Cong., Ist Sess. 27 (1943). The 
bill was committed to the Committee of the Whole House but was not accepted. 

20 Since one of the primary functions of an investment banking concern is 
underwriting, it would seem that investment banking partners are not prohibited 
per se from serving as air carrier directors. See note 19 supra, where the pro- 
posed addition to §409(a) which would have included underwriting concerns 
within the category of 409(a) companies was not adopted. 

21 Subsections (4), (5), and (6) extend the prohibition in a similar manner 
to holding companies in the aeronautical industry. 

22Mr. Clinton M. Hester, Assistant General Counsel for the Treasury De- 
partment, who appeared on behalf of the Interdepartmental Committee drawing 
the Civil Aeronautics Act of 19388 made the following comments which became 
part of the Congressional record. 

House Committee on Interstate and Foreign Commerce H.R. Rep. No. 9738, 
75th Cong. 8rd Sess. (1938) at page 45: 

“15. Interlocking Directorates. H.R. 7273 prohibits any person from 
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The second alternative gains further support if the interlocking relation- 
ship provision of the Act is compared with the similar provision of the 
Public Utility Holding Company Act of 1935. The Holding Company Act 
declares that “... no registered holding company ... shall have, asa... 
director ... any... partner... or representative of any ... investment 
banker... . 3 If “representative” includes “partners” Congress would 
not have added the word “partner” in the Holding Company Act. 


A literal interpretation of Section 409(a) also favors the second altern- 
ative. Such an approach would seem proper in view of the minute detail 
with which Congress expressed the interlocking directorate prohibitions.** 


Analysis of the detailed language of Section 409(a) appears to require 
that present representation must be found to exist before the CAB has 
authority to determine whether or not the statutory relationship is detri- 
mental to the public interest. The Act requires the having of a representa- 
tive.25 In the instant case neither the CAB nor the court found present 
representation, only a possibility of future representation.26 Under the 
Civil Aeronautics Act the Board may disapprove a relationship solely be- 
cause there is a possibility that in the future the relationship may adversely 
effect the public interest. However, before the CAB has authority to con- 


occupying the position of officer or director of more than one carrier or 

an air carrier and an aeronautical company unless such relationship is 

approved by the Commission. That is the Interstate Commerce Com- 
mission in last year’s Bill. The analogous provisions of the present bill, 

H.R. 9738 are substantially similar, but are extended to prohibit any 

person from being an officer or director of an air carrier and a common 

carrier or an aeronautical holding company without the approval of the 

new civil aviation agency (the C.A.B.). Moreover the present bill im- 

poses these prohibitions upon the sir carrier employing the officer or 

director as well as upon the officer or director himself. In addition, in 

order to prevent evasion of these provisions, the present bill prohibits 

an air carrier from employing a representative or nominee to act as an 

officer or director in another air carrier, common carrier, or aeronautical 

company. The additional provisions were deemed essential to insure com- 

plete protection from the evils which may arise from Interlocking direc- 
torates.” (Emphasis added.) 

23 Public Utility Holding Company Act, 49 Stat. 831; 15 U.S.C.A. §79(q) (c) 
(1935). 

24 See note supra. 

25 | |. it shall be unlawful, unless such relationship shall have been ap- 
proved by order of the (Board) upon due showing . . . that the public interest 
will not be adversely affected thereby ... for any ... director of an Air Car- 
rier... to have a representative ...” in any other carrier. See note 1 supra. 
(Emphasis added.) 

26 The CAB states that the word “representative” is to be given its ordinary 
meaning. See note 6 supra, where the Board said at page 6: “When §409(a) used 
the term ‘representative’, we are entitled to give that term its ordinary meaning. 
And, in its ordinary meaning, the term ‘representative’ denotes a person who acts 
on behalf of another.” While it is true that a representative acts on behalf of 
another the Board’s definition has in the instant case resulted in a broaded inter- 
pretation that the restricted sense in which the word is ordinarily applied. 

To the layman one represents another when he acts in place of or as a sub- 
stitute for the other. See, WEBSTER’s NEW INTERNATIONAL DICTIONARY 2114 (2d. 
Ed. 1951): 

“A representative is one who represents others or another in a special 
capacity; an agent, deputy, or substitute.” 

The lawyers’ definition does not differ in any substantial respect from that 
applied by the layman. See, BLAcK’s LAW DICTIONARY 1534 (3rd Ed. 1933) : 

“Representation is the act of one person representing or standing in 
place of another; and he who represents or stands in the place of another 

is termed his representative.” 

In Gilman v. Jacks, 91 A.2d 207 (Maine 1953) at page 209 the Supreme 
Judicial Court of Maine characterized representation when considering Maine’s 
Public Utility Act: 

“ |. .a person is not a representative of an outside interest such as 
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sider the relationship’s effect on the public interest the type of relationship 
set out in the Act must presently exist. It is submitted that the CAB 
confused the issue of relationship with that of adversity. 

In the Airlines Negotiating Conference Case?* the CAB seemed to adopt 
the approach suggested by the second alternative. In this case various air 
carriers formed a non-profit organization headed by directors and executives 
of the carriers to act as the exclusive representative of the carriers in 
collective bargaining negotiations with pilots. When the CAB considered 
this situation it did not hold that a Section 409(a) interlocking relationship 
existed and thereupon approved the relationship on the basis it was not 
adverse to the public interest. Instead the Board held (1) that Conference 
members were not serving in a dual directorate because the Conference was 
not a Section 409(a) company, and (2) that Conference members did not 
represent other Conference members when serving as directors of their 
own air carriers.?8 

The policy of the Civil Aeronautics Act is to prevent any type of inter- 
locking relationship which might substantially impede competition in the 
air transportation industry.2® Another policy which should not be over- 
looked concerns the consideration of not unduly restricting the activities 
of experienced business executives.2° Courts have emphasized the policy of 
protecting competition at the expense of business freedom.*! The Lehman 
Brothers case is typical of this tendency. But under the circumstances of 
this case, and interpretation of Section 409(a) seems to justify giving more 
consideration to business realities. 





an investment banker if he is not in any way under the control of such 

interest and answerable to it for his acts.” 

Partners, since they are all principals, are never under the control of one another 
within the meaning of the above quotation. 

Even taking the courts interpretation of representation, 7.e., a partner-director 
represents his fellow partners when he acts in a manner beneficial to the part- 
nership, the court found no situation wherein the various directors were presently 
so acting. 

278 C.A.B. 354 (1947). 

28 Id. at 358, the CAB reasoned: 

“The conference organization would not give rise to interlocking 
relationships within the purview of §409(a) of the C.A.A., unless the 
conference were found by the Board to be a person engaged in any phase 
of aeronautics within the meaning of that section .. .” 

“It does not appear that the conference has such a connection with 
the development of aviation per se as to give rise to the kind of situation 
contemplated by §409(a) ... ... Further, it does not appear that the 
conference gives rise to any interlocking relationship as between the 
member air carriers.” (Emphasis added.) 

29 See note 1 supra. 

Sec. 401(d) Competition to the extent necessary to assure the sound 
development of an air transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense. 

30 Air carriers desire to obtain for their boards of directors, as do many 
large concerns, experienced business executives who lend their skill and advice 
to management. It is common knowledge, for instance, that successful banking 
officials are sought out for directorships of various businesses. Many examples of 
situations wherein bank officials (directors and officers) of the same banking 
institutions are also directors of various competing railroads can be found in 
Poor’s REGISTER OF DIRECTORS AND EXECUTIVES, (1954). 

31 Cf. The opinion of Mr. Justice Douglas in Agnew v. Board of Governors, 
829 U.S. 441 (1947), construing the Banking Act of 1933. The language of the 
Act was subordinated to its broad overall policy. The court held that a firm 
twenty-six (26) per cent of whose gross income came from underwriting was 
primarily engaged as an underwriter and rejected the position that something 
in excess of fifty (50) per cent would be required for a holding that the concern 
was primarily an underwriter. 













DIGESTS OF RECENT U.S. CASES 


IMMIGRATION ACT OF 1917— DETENTION EXPENSES 


Pan American World Airways, Inc. v. United States 
122 F. Supp. 682 (Ct. of Claims, July 18, 1954) 


Plaintiff airline seeks recovery of charges collected by the Immigration 
and Naturalization Service for detention of American citizens, passengers 
of plaintiff, whose eligibility for entry into the United States had to be 
determined. The Immigration Act of 1917 authorizes the Service to exact 
payment from air carriers for detention expenses of “aliens.” In its finding 
for the Government, the court construed “aliens” to include citizen passen- 
gers whose detention was necessary to verify their citizenship. Since the 
citizenship of plaintiff’s passengers was a fact which had to be investigated, 
charges for their detention were lawfully imposed. A dissenting opinion 
disapproved of this construction of the Immigration Act, stating that air 
carriers should not be assessed for detention of persons who claim to be 
American citizens and are shown to be citizens. 


DEATH ON THE HIGH SEAS ACT— ADMIRALTY JURISDICTION 


Higa v. Transocean Airlnes 
124 F. Supp. 13 (D. Hawaii, Oct. 1, 1954) 


Deceased, resident of Hawaii, was killed in the crash of a plane owned 
by defendant airline while enroute from Wake Island to Hawaii. His ad- 
ministrator brings an action at law in a federal district court under the 
Death on the High Seas Act. Defendant’s motion to dismiss for want of 
jurisdiction was sustained without prejudice to plaintiff’s filing of an appro- 
priate suit for damages in admiralty. Under the Death on the High Seas 
Act, actions for maritime wrongful deaths must be brought exclusively in 
admiralty in the federal district courts. Since the remedy is purely statu- 
tory, plaintiff has no action at law. 


FLIGHT TIME REGULATIONS — BOARD POWER — COURT REVIEW 


Air Line Pilots Association International et al. v. Civil 
Aeronautics Board 


215 F. 2d 122 (2d Cir. July 8, 1954) 


Application is made for an interlocutory stay of the Special Air Regula- 
tion issued by the CAB, temporarily relaxing the maximum eight hour 
flight rule for pilots so as to permit continuance of the existing type of 
non-stop transcontinental flights, pending the outcome of a general rule 
making proceeding initiated by the Board. Under Title VI of the Civil 
Aeronautics Act, the CAB is empowered to prescribe and revise from time 
to time “Reasonable rules and regulations governing, in the interest of 
safety, the maximum hours or periods of service of airmen. ...” Absent 
a clear showing that the Board has acted beyond its powers of otherwise 
improvidently, the court decided it should refrain from interference with 
the expert judgment of the CAB. Specifically, since the Board conformed 
to rule-making requir -ments in issuing the Special Air Regulation and since 
no showing was made that flight safety would be impaired, the stay applica- 
tion was denied. 
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DIGEST OF RECENT CASES 


BAILOR OF PLANE — LIABILITY FOR DAMAGES 


D’Aquilla et al v. Pryor et al. 
122 F. Supp. 346 (S.D.N.Y. June 29, 1954) 


A plane owned by the defendant, a New York resident, crashed in front 
of plaintiff’s home in Connecticut. In a suit for damages, it was shown that 
the plane had been rented from the defendant by a duly licensed and quali- 
fied pilot for the latter’s personal flight and that the plane, when rented, 
had been inspected and equipped as required by the Government. Neither 
the law of New York nor the law of Connecticut imposes absolute liability 
upon the bailor of a plane for any possible negligent operation by a bailee 
pilot. Recovery was denied since the defendant was not negligent in renting 
an airworthy plane to a duly licensed pilot. 


WARSAW CONVENTION — STATUTE OF LIMITATIONS 


Nicolet v. Trans World Airlines, Inc. 


2 CCH Aviation Law Rep. 17,427 (1954) 
(U. S. Dist. Ct. S.D.N.Y. June 17, 1954) 


Article 29 of the Warsaw Convention imposes a two year statute of 
limitations upon suits for deaths and injuries which occur in international 
air flights. Decedent, who had been injured while a passenger aboard de- 
fendant’s plane, instituted a damage suit for injuries within the period of 
limitations. Subsequently, while this suit was still pending, but beyond the 
period of limitations, decedent died from the same injuries. The instant 
suit for wrongful death was commenced within two years of decedent’s 
death but more than two years after the plane crash. The court held that 
the suit for wrongful death was not barred by Article 29. 


TARIFF LIMITATION ON LIABILITY — PERSONAL PROPERTY 


Wadel v. American Airlines, Inc. et al., 


2 CCH Aviation Law Rep. 17,421 (1954) 
(Texas Ct. of Civil Appeals, June 4, 1954) 


Defendant airline filed with the CAB a tariff which provided that the 
total liability for the loss of, injury to, or delay in delivery of any personal 
property “accepted for transportation as baggage... or otherwise delivered 
into the custody of the carrier shall be limited to $100.00 for each passenger 

. unless the carrier has accepted a greater liability.” In an action for 
property damages, plaintiff, husband of decedent, sues for loss of jewels, 
furs, and other items of personal property on her person when she was 
killed in a crash of defendant’s plane. Decedent had made no declaration of 
value of the property nor had she paid the additional charges for excess 
valuation. The court held that defendant’s liability was limited to $100.00, 
stating that the term “baggage” in the tariff was broad enough to include 
property worn or held by passengers. While a carrier may not exempt itself 
from liability for negligence, it may limit its responsibility for loss in the 
manner here. Also, a tariff on file with the CAB becomes part of the con- 
tract under which passenger and baggage are carried, regardless of the 
passenger’s ignorance of the tariff and of the carrier’s failure to inquire 
as to the value of the baggage. 
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EMPLOYEE DISCHARGE — COURT REVIEW OF 
ADJUSTMENT BOARD 


Bower v. Eastern Air Lines, Inc. 
214 F. 2d 623 (3rd Cir. June 21, 1954) 


An employee, discharged by defendant airline, appealed to the Eastern 
Air Lines Pilots’ System Board of Adjustment which was established, under 
authority of Title II of the Railway Labor Act, pursuant to an agreement 
between defendant and its pilots that the Board of Adjustment’s decisions 
should be “final and binding upon the parties.” After a full hearing, the 
Board of Adjustment sustained the discharge. In a suit by the employee 
for wrongful discharge, a federal district court held that the plaintiff, hav- 
ing received full and fair consideration by the Board of Adjustment, was 
bound by its decision. The court of appeals affirmed, stating that the plain- 
tiff chose the administrative remedy of the Board of Adjustment instead 
of the alternative court procedure and could not now obtain a judicial con- 
sideration of the merits. Plaintiff was under no compulsion to procure an 
administrative determination first, which, by its terms, was final and bind- 
ing. Judicial review, the court concluded, was confined to the fairness of 
the hearing. 


PILOTS’ TESTIMONY — IMMUNITY FROM SUSPENSION 


Lee, Administrator of Civil Aeronautics v. Brubaker 
CAB Docket No. SR-2168 (Decided August 2, 1954) 


Lee, Administrator of Civil Aeronautics v. Olsen 
CAB Docket No. SR-2169 (Decided August 2, 1954) 


Brubaker and Olsen were pilot and co-pilot respectively of an airplane 
which was involved in a midair collision. At a formal investigatory hear- 
ing before the CAB, each claimed his privilege against self-incrimination 
and was granted immunity conferred by Section 1004(i) of the Civil Aero- 
nautics Act, the compulsory testimony provision. Subsequently, the Ad- 
ministrator filed complaints with the CAB charging lack of vigilance and 
asking for the suspension of their airman certificates. The CAB dismissed 
the complaints with leave to the Administrator to file amended complaints, 
holding that Section 1004(i) immunized the pilots against any suspension 
imposed purely as punishment for violating regulations. Suspensions nec- 
essary to protect the public from an unqualified pilot, however, are not 
barred, even though testimony has been compelled. Since the complaints 
here did not expressly allege these pilots to be unqualified, the CAB con- 
cluded that merely a disciplinary suspension was sought. 
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